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PREFACE. 


This hook concludes the labours of my three years’ 
Professorship. It embraces a history of the Legis¬ 
lative Councils and of the judicial institutions which 
have been established in this country by the English; 
and an account is added of the existing Courts and 
Councils which make and administer the laws now in 
force in British India. The subject is one which is, 
in many respects, intricate and dull, but it is essential 

to an ordinary acquaintance with the Government 
** •> 

and constitution of the empire. 


Calcutta, August 12, 1872. 


H. C. * 





TABLE OF CONTENTS 


LECTURE I. 

EARLY HISTORY: THE GRANT OV THE DEWANNY. 

PAGE 

Introduction—C<»mincn«E>mcnt of established institutions—Character of 
antecedent history—First introduction of Europeans into India— 

Early history of the East India Company—Territorial acquisitions— 

Fall of the Mogul Empire—Aggressive policy of the Company— • 
Settlement in Bongal—Position of the English before their Conquest 
—Legislative Authority of the Company during that period — Charter 
of Elizatftetli—Of James I.—Of Charles II.—Of William III.— 
Charters of 172G and 1753—Judicial Authority of the Company 
during that period—Necessity for obtaining it--Early Charters— 
Mayers' Courts—Jurisdiction of the Governor and Council—Mayors’ 

Courts and Courts of Requests—Subjugation of Bengal—Civil Dis¬ 
orders and Anarchy -Elements of Civil Order—Relations of the 
Mogul, the Nabob, the Crown and the Company—First Attempt to 
re-organize Society—Grant of the Dewanny—Its effect—No Judicial 
Coercion over Europeans—Reforms of Lord Clive—Necessity for 
Grant of Definite Authority .... .... 

LECTURE II. 

p 

EARLY HISTORY : THE REGULATING ACT. 

Grant of the Dewanny—Its Consequences—Antecedent Position of the 
Native Courts—Native Agency in Civil Justice retained till 1772 
under Supervision—The Company’s Supervision thereof—Authority 
of Native Dewans—Supervision gradually extended—Native Agency 
in Criminal Justice retained—Change of Policy—The Company 
undertake the Administration of Civil Justice—Also of Criminal 
Justice—Chief Criminal Court—Chief Civil Court—Character of 
Warren Hastings’ Plan of 1772—Interference of English Government 
and Public Opinion—Policy of thc*Directors—Policy of Parliament— 

The Regulating Act — Provisions for Executive Government—For 
Legislation—For Establishment of Supreme Court—The Charter— 

Its Jurisdiction as a Common Law Court—As an Equity Court—As 
a Criminal Court—As an Ecclesiastical Court—As an Admiralty 
Court—Appeals from the Court to the Privy Council—Indefinite 
Terms of the Act and Charter—Relation of the Court to the Council— 
Powers of tho Court, and Conduct of the Judges—The Result— 
Failure of the Court . . . . . . . . 24 ' 



viu 


TABLK OF CONTENTS. 


LECTUR1? III. 

NEARLY HISTORY: THE SETTLEMENT OF 1781. 

* PAGE 

Consequences of the Regulating Act—Political events immediately pre¬ 
ceding it—The noy Council—Its dissensions—First exercise of power 
by the Supreme Court—Character of its proceedings—Consequences 
thereof—Upon the Revenue and Civil Justice—Upon Criminal Justice 
—Proceedings of the Court against individuals—Proceedings of the 
, Court against the authorities—Crisis of the disputes—Conduct of 
Parliament—Conduct of the Company—Conduct of the Judges- — 
They did not exceed their jurisdiction— Act of 1781—Limits set to 
the jurisdiction of the Supreme Court —The Governor-General and 
Council excepted therefrom—English Law no longer applicable to 
Natives—Power to frame suitable process—Recognition of the Pro¬ 
vincial Courts—Indemnity—The Settlement of 1781—In definiteness 
of the jurisdiction—Distinction between Presidency Towns and 
Mofussi] perpetuated—Conclusion ....... 12 

LECTURE IV. * 

THE LEGISLATIVE COUNCILS. 

Two-fold power of legislation given—Extent of tho first power—Extent of 
the second—Excessive exercise of the powers—Parliamentary recog¬ 
nition thereof—Mode of exercising legislative power prescribed— 
Legislative power at Madras—At. Bombay *'nd Madras—Extent of 
the power—Extension of legislative authority in 1813—Power of 
taxation—Jurisdiction of the Legislature- Regulations to be laid 
before Parliament—Reservation of Sovereignty of the Crown—Power 
to make .Articles of War—Customs-Power to alter the revenue and 
impose new taxes—Statute Law in 1834—Necessity for reform in the 
Legislature—The Act of William the Fourth—Provisions relative to 
legislation—Indian Law Commissioners—Local Legislatures super- 

• eeded—Articles of War--Conclusion ....... 60 

LECTURE V. 

THE legislative touncj f. h-- (continued.) 

Reform of the Council in 1853—Nature of the changes made--Effect 
thereof—The Legislatures of 1834 and 1853 compared— Advantages 
of the new system—Desire for local Legislatures—Despatch of Lord 
Canning—Ilia proposal to establish local Legislatures—View of the 
* English Government—The Indian Councils* Act, 1861—The Gover- 

• nor-General’s Council—Assent to laws—Legislative powers of the 
Counoil—Legislative power of the Governor-General—Local Legis¬ 
latures at Madras and Bombay—Previous sanction of the Governor- 
General necessary to certain bills—Power to the Governor-General in 
Council to establish other local Legislatures—Power of Legislatures 
so established—Local Legislature in Bengal—Character and functions 

of the Councils .......... 73 




TAHT.K. OF CONTENTS. 


* 


IX 


LECTURE VI. 

LATER HISTORY : THE PRESIDENCY TOWN SYSTEM.® 

* v PAGE 

The .Presidency Town system—Duration of the Supreme Court at Calcutta 
^-Inconveniences of the double system—Extension j|f criminal juris¬ 
diction—Of the Admiralty jurisdiction—Gaol Deliveiues—Jurisdiction 
extended over the Province of Benares—Madras and Bombay— 
Recorders* Courts established in 1797—Supreme Court at Madras 
—Supreme Court at Bombay—Dissensions at Bombay—Inferior 
* judicial authorities—Courts of Request*—Small Cause Courts— 
Justices of the Peace--Subject to the control-of the Supreme Court* 

—Appointment of Justices of the Peace—Their jurisdiction and 
powers — Presidency Town Magistrates—Coroners—Rival judicial in¬ 
stitutions - Tendency amalgamation—Conclusion . , .89 

LECTURE VII. 


LATER IflttTOKl : THE PROVINCIAL CIVJL COURTS. 

Foundation of Civil Courts—Establishment of Supreme Court—Rival 
establish meats of the 1 'otnpanv--Changes in the scheme of 17/2— 
Native authority rent red—Effect of t.he change*—tt« par.ition in 1780 
of Civil and Revenue Jurisdiction—>truggies between Civil and 
Koviiuirt Courts—Sudder Dewanny A daw lut—Kin ally established 
by Act of Parliament—Rc-uuion in 1787 of Civil and Revenue Juris¬ 
diction by Lord Cornwallis- Changes in the Courts to' effect that 
object—Second separation in 1793 of Civil and Revenue Jurisdiction 
—Reasons for that separation— Duties of Collectors—Reorganization 
of Civil Courts — Sudder Dcwanny Ariawhib— Provincial < Nmrt-s of 
Appeal--Court* of Dcwanny A daw Jut- Lower grades of Judges— 
Change* in the Civil Court* in 1831---Gradual re-union, 1793 -1831, of 
Civil and Revenup Jurisdiction—First step towards re-union—Second 
step- -Thiid step- -Civil and Revenue Jurisdiction united for. the 
third time (1 Sol)—Further extension of the Collector** jurisdiction 
—Suits cognizable by the Collector* under Act X. of 1859— ; Jdontrol 
over the Collectors—Opposition to the passing of Act X. of 1859— 
Consequences of the Act—Third separation of.Civil and Rc\enue 
Jurisdiction—Act VIII. of 1869 (B. C.)—Further history of the 
Civil Courts—Madras Courts—Inferior tribunals—Bombay Courts— 
Revenue jurisdiction in both Presidencies 


104 


LECTURE VIII. 


• LATER HISTORY : THE PROVINCIAL CRIMINAL COURTS. 

< 'riminal Justice in early times—Sudder Nizamut Ada whit—Mahomedan 
law—Governor-General supersedes the Nawab Nazim—Police ad¬ 
ministration in early times-—Scheme of Warren Hastings—Civil 
Judge* appointed Magistrates—Further Measures—System of 1793— 
Sudder Nizamut Adawlut—Courts of Circuit--Abolished in 1829— 
Replaced by Commissioners of Revenue and Circuit—Criminal juris¬ 
diction of Xillah Judges—Sessions Judge*-—Bengal Sessions Court 
Act of 1871—Criminal*Justice in Madins— Criminal Justice in 
Bombay—Sudden Nizamut for the North-West Provinces—Police in 
Bengal—'-Supervision of Police by Magistrates—Zillah Judges de- 
•clared to be Magistrates—Police in Benares- - Assimilated to Bengal 
—Police Officers—Darogahs — M ohurrahf*—Jemadars--Watchers— 
Control of Commissioners of Circuit—Police in Madras—Police in 
Bombay—General condition of the Police—Sir Charles Napier's 
reform t.f it in Sind—North-West Provinces—Bombay and Punjab 
--Oudh—Madras—Act V* of 1861.126 

6' 



X TABLE OF CONTENTS. 

LECTURE IX. 

• THE PRIVY COUNCIL. PACK 

Introduction—History of the Privy Council—Growth of its authority — 
Struggles to repress it—Its extravagant powers under the Tudors - 
First exorcise oV appellate jurisdiction over the Colonies—Loss of 
jurisdiction in England -Nature of the present jurisdiction—Appeals 
from India—From the Supreme Court—From Bengal Sudder Court— 

From Madras and Bombay Suddcr Courts—Fate of appeals— Power 
* of the Council to cntertaiii appeals—Limited by Legislature—And by * 
Charters—No appeals in cases of felony—Act of William the Fourth 
—Acts of the Governor-Gen oral in Council --(’barters of tlie High 
Court ....... c- ... 1 L‘$ 

LECTURE X 

THE SITKKIOK COURT*. 

Separation between Courts of Presidency Town and Mofussil- - fn laws 
and procedure—First attempts to amalgamate thorn--Abolition of 
Supreme Courts—Bill introduced to establish High Courts ••-Indian 
High Courts’ Act—Charters of the High Court—Civil jurisdiction of 
Bengal High Court—Original — Extraordinary original— Appellate — 
Criminal--Testamentary and intestate— Matriinoniid— Madras and 
Bombay High Courts — North-West Provinces—Result of the estab¬ 
lishment of High Courts -Punjab Chief Court—Retention of the old 
Presidency Town system—Insolvency Courts--Insolvency jurisdic¬ 
tion in the Mofussil—Vice-Admiralty Courts - Divorce Courts . . L p >7 

LECTURE XL 

THE INFERIOR CIVIL COURT*. 

Courts of British Burmah—Recorders’ Courts —Existing Courts in Bur 
mah—Non-Regulation Territories—Central Provinces—Jhansi Divi¬ 
sion of the N. W. P.—Punjab—Oudh -Sind, Aden and Coorg- - 
Appellate Procedure in these Courts— Civil Courts in Bombay—Civil 
Courts in Bengal—Powers of High Courts over the Civil Courts—Of 
the District Judge—Madras—General observations—Small Cause 
Courts—Act IX. of 1850—Act XXV L of 1864—Act -XV. of 1882 — 
Mofussil Small Cause Courts —Reservation of older Jurisdictions. . 171 

LECTURE XII. 

THE INFERIOR CRIMINAL .COURTS AND POLICE. 

Introduction—Act X. of 1872—Three proposed alterations—Suggestions 
of the Local Government—Report of the Committee—Criminal 
liability of Europeans—The Criminal Courts established by the Code 
—Act X! of 1882—Distinction between the three classes of Magis- 

* trates — Magistrates of the District — Qf the Division — Special 
Magistrates—Courts of Session—Powers of Criminal Courts over 
Europeans—Powers of the Magistrate—Powers of the Sessions Judge 
—Powers of High Courts—Police Administration generally—As Modi¬ 
fied in Bengal—In Bombay Presidency—In Madras Presidency—In 
the Presidency Towns—Bombay — Calcutta—Suburbs of Calcutta— 
Madras—North-Western Provinces—Justices of the Peace—Coroners. 186 





LECTURE I. 

• —*— 

EARLY HISTORY: THE GRANT OF THE DEWANNY. 


Introduction—Commencement of established institutions—Character of ante¬ 
cedent history- -First introduction of-Knropeans into India—Early history 
of tlu* East India Company—Territorial acquisitions—Fall of the Mogul 
Empire-—Aggiesaive policy of the Company—Settlement in Bengal— 

Position of the English before their Conquest—Legislative Authority of 
the Company during that period—Charter of Elizabeth—Of James I.—Of 
* Charles IT.—Of William ITT.—Charters of 1726 and 1763—Judicial 
Authority of the Company during that period—Necessity for obtaining it 
— Early ‘Charters—Mayors* Courts—Jurisdiction of the Governor and 
Council—Mayors' Courts and Courts of Requests—Subjugation of Bengal 
—Civil Disorders and Anarchy—Elements of Civil Order—Relations of 
the Mogul, the Nabob, the Crown aud the Company—First Attempt to 
k -organize Society—Grant of the Dewanny—Its effect—No Judicial 
Coercion over Europeans—Reforms of Lord Clive—Necessity for Grant'of 
Definite Authority. 

* . 

I siiALl* endeavour to‘present in this course of lectures a introduc- 
gcneral view of the legislative power and judicial authority fclon * 
now aiitt heretofore exercised in British India. And in doing 
so it is unnecessary tb refer, with*the accustomed detail to the 
various enactments passed during the rule of the Company in 
reference to this subject. The earliej* legislation is treated at 
length in Harington’s Analysis which was published m 1805; 
and a long string* of Acts rfnd Regulations is to be found in 
Auber’s Analysis,'Morley's Digest, and oilier works. But my 
object in this volume is to separate the existing legislative 
and judicial institutions from thfe previous history of those 

B 
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Lecture 
• I. ' 


institutions; reducing the latter* as much as possible to a 
continuous narrative. The subject is preliminary to the 
study of the laws in force in British-India, and deals with the 
character and powers of the councils and tiibunals which 
respectively make and administer those lawg. In any ques¬ 
tion of difficulty as to the source and early boundaries of 
.power in reference to any institution, the particular enact¬ 
ments relating to it must always be consulted. So far as 

» * 

regards the legislation of the past, its general character and 
historical bearing will here alone bo explained; that which 
regulates existing institutions will be treated in greater detail. 

The suppression of the Indian Mutinies and the assump¬ 
tion of the government in name as well as in reality by the 
English £rown led to a consolidation and re-establishment of 
the Indian Empire; and the year 18(11, in which the Indian 
Councils* Act and the Indian High Courts’ Act were passed, 
marks the close of a tedious and intricate period of Indian * 
•constitutional history. Those enactments and the subse¬ 
quent legislation* which has been effected here, especially 

i 

during tlie legal membership of Mr Fitz James Stephen, are 
tie foundation of nearly the whole judicial and legislative 
authorities- now existing in India. I may therefore say' at 
the outset that at that date I shall divide the historical 

sketch of the earlier institutions from the account of the 

* 

• existing constitution of the Courts and Legislative autho-; 
rities here .established. The time has come when .most of 
the legislation on these subjects even down to the very 
recent pefiod which I have mentioned, is no longer of 
detailed interest requiring constant reference. It lias passed . 
into the region of history, as completely as the victories of 

Clive and the policy of Hastings^ and in order to be of the 

► 

slightest interest, must bo studied in reference ‘to the 
political circumstances which influenced it and the conflict- ■ 
ing interests and passion^ which lay behind it. 
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Constitutional history in this country has nothing to do Lbotobb* 

with the steady spontaneous growth of national institutions.- 

It is a record of experiments made by foreign ruUrs to 
govern alien races i-n a strange land, to adapt European in¬ 
stitutions to Oriental habits of life, qmd to make definite laws 
supreme amongst peoples who had always associated govern¬ 
ment with- arbitrary and uncontrolled authority. There is ‘ 
considerable vacillation of purpose exhibited in those experi¬ 
ments, influenced as they were by conflicts of opinion and the 
rivalry of interests, but on the whole there was a steady 
advance towards securing impartial justice and legislation. 

The year 17ftl marks the most important era in the his- Com- 
tory now unde] consideration, it terminated a period ofmentTof 
fierce animosity and struggle between those who wished tOj^|^ hedr 
see English law and Courts of Justice introduced at once into tioh8 ' 

Sfche country and reudered supreme over the Executive; and 
those who considered that such a policy was. wholly impracti¬ 
cable, and that, circumstanced as the English then were, 
Government must for a long time to come coutrol the autho¬ 
rity of the Courts. It commenced the era of independent 
Indian legislation; of the authority of the Supreme Court, as 
it continued more or less to be exercised for eighty years ; of 
?he establishment of a Board of Revenue “ entrusted with the 
charge and administration of all the public revenues of the 
provinces; ami invested in the fullest manner, with all 
powers and authority, under the control of the Governor- 
General and Council;”* of the recognition by Achof Parlia¬ 
ment of the established Sudder and Provincial Courts; and 
of the recognition by Act of Parliament and in the Revised 
Code of Bengal of the right of Hindus and Mahomedana to* 
be governed by* their own*laws and usages. The plan of 
government, both as regards legislation ami tlie Courts of 
Justice, in that year 'assumed a definite shape, and although 

* 2 Hariugton’s Analysis, p. 35. 
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c Lectors 
I. 


Character 
of antece¬ 
dent 
history. 


many changes of course ensued in the long period (1781— 

• ■» 

1861) which separated the administration of Warren Hastings, 
the fisst Governor-General of India, 'from the close of that of 
Lord Canning, its first- Viceroy, still they were, changes of 
detail, often of great importance, hut leaving unaltered the 
general character of the system then introduced. 

Confining ourselves therefore in the first place to the 
exclusively historical portion of' the subject, I shall take the 
year 1781 as the dividing point of titfic at which the character 
of that history essentially changes, at which the boundaries of 
authority have at last become strongly defined. 

Previous to that date the geueral character of Indian 
history, or of the history of the government by -the # English 
of their Indian possessions, is one of military .struggle and 
civil tumult interspersed with occasional efforts to organize 
society. A vivid description of it is given by Lord Macaulay 
in his celebrated Essays on Lord Clive and Warren Hastings. 
The chief centres of interest are the individual efforts and 
achievements of the two powerful chiefs who*laid the founda¬ 
tion of the British Empire in India, and to whom the natives 
ot India owe a juster government, greater security, greater 
wealth, and means of social happiness and order, than they 
ever experienced before or woujd ever have been likely to 
obtain had Clive and Hastings never lived. 

Previous to that date, moreover, as it seems to me, the 
history of Courts and Legislatures is mingled with the history 
of the Executive, and they must be pursued together. For 
notwithstanding the desperate attempt in 1773, by means of 
the Supreme Court then established, to introduce law and 
ofder, the rash and ignorant though well-intentioned policy 
of which that scheme betrays tJie existence, only increased 

| I " 

the civil confusion, and in the midst of the greatest disorder 

almost paralyzeil the authority of government, without sub- 

• 

stltuting any other means of security for life and property. 
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It will be convenient, therefore, to divide the ‘history of this Lbotobe * 

subject into two portions; to give a general view of the Com--- 

pany, its conquests and its efforts at social organization f with 
reference to surrounding circumstances.down to 1781, and 

afterwards to trace separately the subsequent history of the 

* 

legislative and judicial institutions, which J>y that time had 
sprung into separate and definite existence" 

The first branch of the subject is worthy of considerable 
% 

attention. It includes within its?scope the two most important 
events of the grant of the dewanny by the Mogul Emperor, 
and the Parliamentary attempt to settle Indian affairs by 
the Regulating Act. Those occurrences refer exclusively to 
Bengal. The other Presidencies ware governed in imitation 
of the policy pursued by the Suprehic Government in refer¬ 
ence to the chief Presidency. The} problems of difficulty 
were worked out in Bengal and their solution was transferred 
to Madras and Bombay. 

To start from the beginning, I may remind you’that the First in- 
Portuguese were the first European nation who persevered in Q f uuro- 
carrving on trade and acquiring dominion in India. Their ^^ mto 
countryman Vasco di Gama had discovered the passage return^ 
the Gape of Good Hope, and thus for a whole century con¬ 
ferred upon the nation to which he belonged a mouopoly of 
trade and commerce in 'the East. Subsequently the Butch 
followed the Portuguese, and subverted their power. Finally 
English’merchants endeavoured to prosecute a trade with 
India, and, their efforts proving successful, a Charter was 
granted b j Queen Elizabeth in the year 1600, incorporating 
the London East India Company, aqd giving to them the 
exclusive righfr of trading to all parts of Asia, Africa, and 
America beyond the Cape \>f Gbod Hope, eastward to the 
Straits of Magellan. 

With regard to the existence of the Company, it seems Early his- 

that after the restoration of Charles II. various attacks were jg2t indi* 

Company. 
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Leotube made upon the existence and enjoyment of exclusive rights 
.*_ which* had been conferred by the Crown irrespective of * 


Parliament; but they were made without effect. In 1698,* 
however, Miother Company was incorporated under authority 

of au Act.of Parliament by a separate Charter under the 

name of the English East India Company. Ten years after¬ 
wards the two Companies were united under the award of 
Lord Godolphin in the sixth year of Queen Anno; the Charter 
granted by William III. in 1*398 remaining as llie foundation * 
of the privileges of the united Company, under which the 
Court of Directors was constituted and the General Court of 
Proprietors was vested with the chief authority and control 
over the affairs of the Company. This constitution remained 
unchanged till the Regulating Act of 1773; under the pro¬ 
visions of which statute a Governor-General and Council were 
first nominated, with power over the whole of the Company’s 
possessions in India, a Board of Coutrol being shortly after¬ 
wards formed at home. 

During the sixty-five years which elapsed from the union 
of the two Companies under the award of Lord Godolphin 
**do\fn to the Regulating Act of. 1773, great acquisitions of 
territory wore made; and the position of the Company was 
gradually changed from that of tenants of factories, owing 
obedience to the Mogul Emperor, to one of practical and 
independent sovereignty. 

.Territorial With regard to those acquisitions of territory,* the first 

tional* 1 possession of the English was the Island of Bombay, ceded to . 

§ 

Charles II. in 1061 by the King of Portugal as part of the 
marriage dowry of the Infanta, Charles II. granted it to 
the East. India* Company, who about the same time gained 
possession of some factories’ on the west coast of India. Some¬ 
what later, factories were established at Madras and other 

• 

places on the east coast. Last of all the Company made 
* Bee 9 & 10 W illiam and Mary. Chapter 44. 
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w 

trading settlements in Bengal, and founded Calcutta. The I»woth* 

factories of Bombay, Madras, and Calcutta became the lead--*— 

mg factories in their different localities, and exercised control 
' and supervision over the subordinate depots and places in 
their vicinity. ' 

The ruin of the Mogul Etnpcror proceeded with great Ml of the^ 
rapidity after the death of Aurungzob in 1707. He wa^Empire. 
succeeded by a scries of nominal sovereigns, whose dominions 
were invaded and whos^ authority was defied. * The Mahrattas 
overraii the country, which they either subjected to their 
rule or wasted by their .plunder! Even the European fac¬ 
tories were in danger, and the settlement of Calcutta was 
Mortified and enclosed within the Mahratta ditch. It was 
during this feud between the Mahratta and the Mahomodan, 


which spread from one end of the empire to the other, and 

threw the whole peninsula into confusion, that the French 

and English first began the work of conquest and annoxa- 

» 

tion. The conquests of the Freach, the principal of which 



in the year 1750, and from that time tlie power of the English 
continued steadily to increase, and that of the Frenclf ttf de¬ 
cline. * In a very lew years the English occupation of Madras 
was placed beyond the reach of French aggression; - the vigour 
and force which tlm long rivalry had developed serving for 
the time to secure to the Presidency of Madras the leading 
rank m the Company’s settlements. 

Thus Madras became the most important possession of the Aggreesm 
Company. It was the scone of the early victories of Lord the Com- 
Clive, and of the first successful efforts to acquire political pany- 
power‘and dominion over the country. It was not, however, 
till the middle of the 18fh century that the Company began 

to combine military and political aims with ‘the ordinary 

* ^ 

pursuits of a mercantile corporation. Their rivalry with the 

» ^ 

French, the neighbourhood of the Mahrattas, and the frequent 
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^jkotuee attacks to which they were in consequence exposed, speedily 

-*—■ converted their Madras servants into soldiers; and paved the 

way to occasional conquests. Eventually the decay of the 

Mahomedan power in India, the incursions of the Mahrattas, 

and the rivalry of the French, rendered it necessary for the 

Company to choose between immediate withdrawal and a 

policy of aggression. 

Settlement TJp to this time, 
in Bengal . * 

• William and settled ip Bengal, thej bad not departed from 
the character of merchants and factors. The accession of 
Surajah Dowlah in 1756* who entered npQn a policy of 
repression which lie had not the resources to sustain, 
was the commencement of a series of struggles which* 
ended in the‘ establishment of the Company’s authority 
in the Lower and afterwards in tlio Upper Provinces of 
Bengal. The capture of Fort William and the tiagedy 
of tlio Black Hole 1 roused the vengeance of the settlement 
at Madras. Clive came to Bengal, leoovered* Calcutta, 
and in the next year (1757), by the Battle of Plassey, 
destroyed the power _ of Surajah Dowlah, and obtained 
. poSoOSmion of Moorshedabad, v,ith authority over,the whole 
of Bengal. 

Position of The foregoing observations will serve as a sketch of thv. 
before th«r origin and progress of the Company and their conquests 
co-quest. d own to and shortly after the Battle ot Plassey. During this 
period wherever the English settled, except in the Island of 
Bombay, which had been ceded in full'sovereignty to Charles 
II., the general character of their position was that it was 
obtained by leave of tips Native Government. In Bengal 
especially their settlements were founded and their factories 
fortified with that leave, in districts purchased from, the 
owners of the soil by permission of that Government, and 
held under it by the Company as subjects owing obedience, 
os tenants rendering rent, and even as officers exercising by 


i 

although the English had built Fort 
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delegation a part of the authority of the Native Govern- Lbotubi? 

ment.* - 

The ordinary consequences of this state of ^things »would 
have been to render the English subject to the Native 
Government and amenable to its laws. They could not, 
however, be governed by the law of the Koran, and therefore 
from necessity they remained subject to their own law, and 
were obliged to take measures for introducing and adminis¬ 
tering it. Before the Rnglish assumed sovereign powers and 
independence of native authority, their position was ex¬ 
tremely anomalous, 'though their factories were part of the 
dominion of the, Mogul, their own law was administered in 
them, and tin >r own national character imparted to them as 
completely a-, if they were parts of English territory. A 
foreigner i esiding in them and carrying on trade was held to 
take his temporary natioual character not from the Mogul 
dominion, to which they were subject, but from the British 
. possessions.! 

. Under those circumstances, it became necessary in veryLegisla- 
early days Of tin 1 existence of the Company, that the Crown nty of the* 
should grant to them jceitain legislative and judicial autlio- 
rity to be exercised in their East Indian possessions. That period, 
authority, however, it seems clear, was only intended tb be 
exercised over their English servants, and such native settler’s 
as placed themselves under their protection. With regard to 
the carfy legislative authority, the Charter of Queen Elizabeth Charter of 
in 1001 granted to the Governor and Company or the more 
part of them being assembled power, long before they pos¬ 
sessed any territory or sovereign authority, " to makf, ordain, 
and constitute such and so many reasonable laws, constitu¬ 
tions, orders, and ordinances, as to them or the greater part 


Elizabeth. 


* See judgment 6f Lord Brougham in the Mayor of Lyons v. East 
India Company, 1 Moore’s Indian Appeals, p. 272. 
t See the Indian Chief \ per Lord Stowell, 3 Rob. Adm. Rep., p. 29. . 
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of them being then and there present, shall seem necessary 

-and convenient for the good government of the said Company 

and of all factors, masters, mariners, and other "ofliceis em- t 
ployed or to be employed in any ot their voyages, and tor the 
. better advancement and continuance of their trade and 
traffic.” They wore also empowered to put in use and 
execute such lavVs, “and at their pleasure to revoke and alter 
the same or any of them, as occasion* shall lequiic,” and to 
provide such pains and penalties by Imprisonment or fine as 
might seem to them ueeessaiy to secuie their due observance, 
of James I. James I. by his Charter granted in f009 ieuewed the .same 
power, both Charters containing the proviso “so always as 
the said laws, ordeis, constitutions, oidinanccs, imprison¬ 
ments, fin^s, and ameiciaments be reasonable and not coh- 
trary or repugnant to the laws, statutes, or customs of this 
our realm.” 

of Charles • Charles II.s Charter, granted in 1(>G1, curtained a similar 
provision. 

In the Charter relating to the Island of Bombay, of which 
the sovereignty had been ceded, granted by Charles II. in the 
year 1069, a similar power of legislation was given. 

All these eaily Charters vtore suriendered when‘the two 
Companies wore amalgamated under the award of Loid 
Godolphin. The laws passed in pursuance ot them were 
directed to be published; but no trace of them now exists. 
They probably were for the most pait concerned with the 
trade of the Company, preserving its monopoly and repressing 
interference. It*is probable that the powers wore not exten¬ 
sively upd, but it was •necessary that they should exist, in 
order to provide for any emergency that might arise, 
of William The Charter granted by'William III. in 1098 became the 
foundation of the United Company, which was subsequently 
called the East India Company * By it, the Company were 

* Vide 3 & 4 Wm. IV., Chap. 85, Section 111. 
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vested with the government of all their forts, factories, and 

plantations, the sovereign power being reserved for tfie Crown.-— 

Couits of Judicature weie also established^as before, -but 

nothing was then said about a power of legislation. ' 

In Geoigc J.’s Charter of 1726, which also established the Chartersaf 

Mayors' Courts, the Governors and Councils of the three 1768^ t 

Presidencies were rested with the power “ to make, const!-* 

tuto, and ordain byelaws, rules, and ordinances for the good 

government and leguJution of the se\oral corporations hereby 

created, and of the inhabitants of the several towns, places, 

and faetoiies afoicsaid respeeth ely, and to impose reasonable 

pains and penalties upon all persons offending against the 

same or any of them ” Such laws and penalties were to be * 

agreeable to reason, and not contrary to the laws and statutes 

o( England. They were not to hate any force or effect until 

the same had been approved and confirmed by order in 

writing ot the Court of Uireotois. And then the Charter 

proceeded: “We do hereby oidain and declare that none of 

the coipmations hei eby created shall have a power or authority 

to make any bye-laws, rules, or ordinances whatsoever other 

than such rules as they arc fespectively by these presents 

empoweied to make.” The Chaiter of 1753 gave a similar 

power, omitting the passage quoted. 

With regai d to the grant of judicial authority to be excr- Judicial 

ciscd in the Company’s settlements, we might reasonably - 

expebt that it would be called for. and required before the Company - 
x . during tw 

necessity arose for establishing any legislative authority, period 
The* actual decision of disputes in an infant society is of _ 
practical importance long before the necessity of a definite 
body of .rules is felt. Moreover, the English weri supposed 
to bring with them such'cf their own laws as were applicable 
to them in the circumstances in which they were placed. 1 
And factories established amongst races alien in religion, 
habits rand customs have always been doomed by the law of 
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k™™® nations which has prevailed in Christendom to be so far 

-exclusive possessions, or at least privileged places, that all 

persons, during^ their residence within them h%ve been con¬ 
sidered for most purposes to be clothed with the national- 
character of the State to which the factory has belonged. # 
NecMsity Accordingly it soems that as early as 1018, Sir Thomas 
ingit Roe, the Ambassador of James I., had secured by treaty 
with the Mogul the privilege for the victory at Surat, that 
disputes between the English oidy should be decided by 
themselves. The East India Company, before the end of the 
17th century, had obtained and made, use of permission to _ 
build fortifications at Madras and Calcutta, and thus esta¬ 
blished and defended their own authority within their own 

1 / 

factories. Under these fortifieatioys, Natives built houses as 
well’as Europeans. And when the Nawab* on that account 
was about to send a Kaji, or Judge, to administer justice to 
the Natives, the Company^ servants bribed him to abstain 
from this proceeding. At the same time they held the 
Island of Bombay under a grant in perpetuity from the 
Crown of England. It was absolutely •essential, therefore, in 
Very c early days that some authority to administer justice and 
some regularly constituted Judicial authorities should exist 
in the possessions of the Company. 

In the earliest Charters granted by the Crown, power was 
given to the Company in A, general and indistinct way to 
administer justice to those who should live under thenl In 
1661 Charles IL gave by Royal Charter to the Governor and 
' Council of the several places belonging to the Company in 

i » 

the East Indies, power “ to judge all -persons belonging to the 
said Govefnor and Company or that should live under, them 
in all causes, whether civil or criminal, according to the laws 

of the kingdom, and to execute justice accordingly,” In 

' • 

* See judgment of Lorti Brougham in Mayor of Lyons v. East India 

Ccmpmy y 1 Moore’s Indian Appeals, p. 272. 
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grants to the Company within the next thirteen years'of the 

islands of Bombay and St. Helena, full power was "’given for-— 

the exercise by the Company of Judicial authority agpording 
to the British law's. And in 1683 Charles II. granted a 
further Charter in which the royal will was declared that 
a Court of Judicature should be established at such places as 
the Company might appoint; to consist of one person learned 
in the Civil laws and* two merchants all to be appointed by 

the Company and to> decide according to equity and good 

. _ • * 

conscience and according to the laws and customs of mer- 
chants by such rules as the Crown should from time to, time 
direct either by the Great Beal or Privy Seal; failing - which 
directions bv such ways and means sis the Judges should 
think best. These provisions were continued in some subse¬ 
quent Charters, but they do not appear to have been effectual 
for the purpose for which they were framed. 

In less than twenty years after the United Company was Mayors’ 
established under the Act of Queen Anne, its Court* and 
Directors represented by petition to George 1. that there was 

v 

great wan l at Madras, Fort William, and Bombay of a proper 
and competent power and authority for the more speedy aiid 
effectual administering of justice in civil causes, and for 
trying and pftnishing of capital and other criminal offences 
and misdemeanours; and„they accordingly prayed permis¬ 
sion to establish Mayors’ Courts at these places. Thereupon 
the existing Courts, whatever they may have been, were 
- superseded, and in the year 1726 (13th Geo. I.) the Crown 
by Letters Patent established Mayors’ Courts at Madras, 
^Bombay, a.nd Fort William, each opn^isting of a Mayor* and « 
nine Aldermen, seven of whom with the Mayor were required 
, to be natural born British subjects. They were declared to 
be Courts of .Record, and were empowered to try, hear, and 

determine all civil suits, actions, and pleas between party and * 
party. 
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Sy virtue of the same Letters Patent each Local Govern¬ 
ment consisting of a Governor and Council was constituted'a 
Govornjnent Court of Record to which appeals from the 
decisions of the Mayor's Court might be made. In causes 
involving sums under 1000 pagodas* the decision of the 
Government Court was final; if the sum involved was above 
that amount an appeal lay from the Government Court to 
the King in Council. The Government Court was further 
constituted a Court of Oyer and Terminer, and was autho¬ 
rized and required to hold Quarter Sessions for the trial of 
all offences excepting high treason. The Mayors’ Courts were 
empowered to grant probates of wills and administration to 
the effects of intestates.' 

The Charter of George I. recited that the Company “ had by 

a strict and equal distribution of justice very much encouraged 

not only our own subjects but likewise the subjects of other 

princes and the natives of adjacent countries to resort to and 

settle in the said forts, towns, factories, and places, by which 

means some of them had become very populous, especially, 

the places called Madras, Bombay, and Fort William in 

Bengal” It also recited that “ there was great want in aril 

the said places and in other settlements of the Company of a 

propor and competent power aful authority for the more 

speedy and effectual administering of justice in civil causes 

and .for the trying and punishing of capital and ofcheB criminal 

offences and misdemeanours” The criminal trials* were 

directed to be conducted “in the same or the like manner' 

and form.as near as the conditions and circumstances of the 

place and inhabitants wdl admit of as any our Justices of 

the Peace or Commissioners of Oyer and Terminer and Gaol 

Delivery do t>r may proceed by virtue of any commission by 

us granted lor that purpose.” 

»• 

* A pagoda is a Madras coin, never current in Bengal, uf the value of 
about eight shillings of English money. 
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This Charter was superseded by the Charter granted to 
the same*. Company in 1758 (26 Geo. II.), which re-established ^ - x ~ 
Mayors’ Courts at Madras, Bombay, and Calcutta, *#ith some Courtsand 
amendments intended to remedy defects of which the Com- 
pany had complained. The new Letters Patent also estab- * 
lishcd a Court of Bequests at each of the said places for the * 
determination of suits “ where the debt duty or matter in 
dispute should not exceed live pagodas.” Both Courts were 
made subject to a control on the part of the Court of Directors, 
who were authorized by Iho Letteis Patent to make "bye¬ 
laws, rules, and ordinances for the good government and 
regulation of the several Courts of Judicature established in 
Ipdia.’’ The chief alteration effected by the new Letters 
Patent was that the Courts which they established were 
, limited in iheir civil jurisdiction to suits between persons 

who were not Native* of the several towns to which the 

% 

'jurisdiction applied. Suits between Natives were directed 
not to be entertained by the Mayors’ Courts uuless by consent ’ 
of the parties. 

^ These Letters continued in force in Beugal for about twenty 
years, and in Madras and Bombay for a longer period. A 
committee of secrecy, appointed to enquire into the state of 
the East India Compan), ohseive’d with reference to the 
Mayors’ Courts that the Judges were justly sensible of their 
’ own deficiency and had frequently applied to the Court of 
Directors for assistance. Application was thereupon made to 
the Crown for a new Charter of Justice for Bengal. 

Thus the first Courts of Record established in Bengal 
existed for nearly fifty years. It do.es not appear whether in • 
the original Letters Patent or in those which with some 
alterations were substituted for them in 1753, there was any 
intention on the part of*the Crown to assert any territorial 
- dominion. In the Charter of 1753, although there was no 
precedent for it in the Charter of 1726, civil suits between 
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Lb®cm Natives were expressly oxceptcd from tlie jurisdiction ‘of the 

---Mayors’ Gourts, and directed to be determined .among them- 

>. selves ; \thich appears to involve a renunciation of sovereign 

authority at that time over Natives. 

This, then, was the extent of legislative and judicial 
_ authority possessed by the Company at the time when the 
events which succeeded the Battle of Plassey (A.D. 1757) 
compelled them to undertake the task of reconstituting aud 
reorganizing society in the Lower Provinces of Bengal, i.e., 
to assume all the functions of sovereignty. A period of 
greater political confusion than that which followed the sub¬ 
jugation of those provinces, it is impossible to imagine. The 
conquered were without spirit or. means of defence; the 
conquerois exhibited all that ravening for plunder which 
sudden and easy acquisition of wealth inspires, possessed 
scarcely any of the elements of social union themselves, and 
were both unwilling and unable to undertake the duties of 
• government. The position was pregnant with all the evils 
' which the Normans introduced amongst the conquered 
Saxons in England, evils of rapine, plunder, and tyranny, 
without the redeeming accompaniments of the strong govern- 
ment and determined spirit of order which belonged to the 

4 

Norman conquerors, who were the most civilised people of 
early Europe, and the most advanced in the arts of govern¬ 
ment and in political organization. The victors of Bengal 
♦ 

wore for the most part anxious to plunder, and then withdraw 
from a climate which they regarded as fatal; they were 
separated by a year’s journey from the government to vjhich • 
they owed allegiance, and were as a general rule incapable 
from their habits and knowledge and previous pursuits of 
conceiving higher aspirations or dufies than those of augment-, 
,ing the dividends of their Company. 

Civil din- Shortly after the subjugation of Bengal, Clive departed to 
’-^*3»y. nd England, and during the five years which followed, the ibis- 
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government of the English, says lord * Macaulay, was carried Lbotubb <. 
to a point such seems hardly compatible with the very 
existence of society. They pulled down one prince au£ set 
up another in his turn, and on each accession to the throne, 
the new monarch divided among his foreign masters the 
treasufes of his predecessor. The position of the Natives 
under these circumstances is vigorously described by Lord 
Macaulay:—“ The servants of thf Company obtained^not for 
their employers but for themselves a monopoly of almost the 
whole internal trade * They fenced the Natives to buy dear 
and to sell cheap. They insulted with impunity the tribunals, 
the police and the fiscal authorities of the country. They 
covered with their protection a set of Native dependents who 
ian^gfed through the provinces spreading desolation and terror 
whercvei they appeared. JEvery servant of a British factor 
was armed with all thy power of his master; and his master 
was turned with all the power of the Company. Enormous 
foi tunes were thus rapidly accumulated at Calcutta, while 
thirty millions of fiumaii beings ueie reduced to the extre¬ 
mity of wretchedness They had been accustomed to live 
under tyranny, but never under tyianny like this. They 
found the little finger of the Company thicker than the loins 
of Surajah Dowlah. Under their old masters they had at 
least one resource: when the evil became insupportable, the 
people ?ose and pulled down the Government. But the Eng¬ 
lish government was not to be so shaken off. That govern¬ 
ment, oppressive as the most oppicssive form of barbarian 
despotism, was strong with all the strength of ^civilization. 

It resembled the government of evil genii, rather than the 
government of human tyrants. 

The unhappy race never attempted resistance. Sometimes 
they submitted in patient misery, sometimes they fled from 
the white man as thoir fathers had been used to fly from the 

* Macaulay's EssayB, Vol. III., p. 177. 
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Lecture Mahratta; ami the palanquiu of the English traveller was 

— oftcu earned through silent villages and towns which the 

report of his t approach had made desolate/* 

Elements The position was shortly this. The servants of a mcrcan- 
order. tite company, with some judicial and legislative authority 
existing amongst them wholly inadequate even to their own 
requirements, with all bands of discipline totally relaxed, were 
the military masters of the country, practically freed from all » 
control from England. Sovereignty and the right of ad¬ 
ministering civil and criminal justice were vested in the 
Mogul Emperor, whose government of the provinces of Bengal 
consisted* of two parts: the Pew army or collection of the 
revenues and the administration of the principal branches of 
the department of civil justice, and the Nizamut or the mili¬ 
tary branch of the government, with the. superintendence of 
the criminal department of judicature : and of these the 
Dewanny was subordinate to the Nizamut. 

9 

Relations The powers and duties of government had long been dele- 

Mogul, tbe gated to the Nabob of Moorshedabad, but the victories of the 

Crown’and English had finally dislodged his authority. Those victories 

the " in'reality transferred the rights of sovereignty to the English 

Crown; but the seat of that Government was in London, and 

it was practically impossible for the Crown to exercise its 

rights. The Company, on the other hand, were by no means 

desirous of invoking the aid of the Government at home ; 

they regarded any stop in that direction as one which tended 

to introduce a power into India which was likely to prove 

fatal to their revenues and authority. The Directors of the 

Company prescribed mercy and justice, but demanded an 

• 

enormous revenue, which it was impossible to obtain without 
oppression and wrong. No restraint of moral duty or legal 
responsibility deterred the conquerors, while the only autho¬ 
rity in England, which they recognised, viz,, the Court of 

* Mill’s History of India, Vol. IV., p. i<). 
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Directors, virtually and practically encouraged the excesses Of Lk0TD8B 

their administration. Scenes of misery and oppression ensued- 

which Lord Macaulay stigmatizes as the most frightful which 
the world has seen, a prostrate people exposed to all the 
strength of civilization without its mercy. 

Lord Clive, in 1765, landed in India for the third time to Firsfc 

attempt to 

undertake duties as considerable and as arduous as those reorganize 

which devolved on William the Conqueror after the Battle of 80ciety ‘ 

Hastings. The indepontfence of the natives was crushed, 

while the means at his disposal for the organization of govern- 

• 

incut were of the slenderest description. He decided at once 
to avail himself of the outstanding sovereignty of the Mogul. 

The Directors of the Company stood between him and the 
sovereignly of the English Crown; and that source of autho¬ 
rity, the most obvious one to resort to, was consequently 
denied to him. Tie proceeded to obtain the grant of the Grant of 

Dowanny from the Mogul Emperor. * 9? e 

J ® r Dewanny. 

That act is generally regarded as the acquisition of sove¬ 
reignty by the English. The collection of revenue in India 
involved the whole administration of civil justice, and that, 
together with actual possession and military power, nearly 

completed the full idea of sovereignty. Still in name it was 

» 

held in vassalage from the Mogul; and the Nizamut or ad¬ 
ministration of criminal justice remained with the Mogul’s 
lieutenaut, the Nabob of Moorshedabad. 

Although the grant of the Dewanny is generally regarded 
as the grant of sovereignty for the want of any better and 
more formal, transference of power, yet its real motive and 
intention was to avoid that acquisition. ’It, however, vested 
in the Company’s government.tho reality or the'scmblance of 
legitimate authority over the natives, which, together with 
the actual military power, was sufficient for the purposes of 
government. The view which the Directors took of the 
transaction is as follows:— 

c*2 
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Its effect. 


“ l^e conceive* the office of Dewan should be exercised only 

in superintending the collection and disposal of the revenues. 
Tfifc we conceive to be the whole office of the Dewan. The 
administration of justice, the appointments to offices, zemin - 
daries, in short, whatever comes under the denomination of 
civil administration, wc understand, is to remain in the hands 
of the Nawab or his ministers.” 

So far, however, as authority over the English servants of 
the Company were concerned, whom it was Lord Clive’s 
object firmly to restrain, the difficulties were as great as 
ever. His power to inflict upon them adequate punishment 
either for disobedience to orders or for any other species of 
misconduct was in a civil point of vi#w limited to the slender 
powers conferred on the Mayors’ Courts. Neither he nor the 
Directors could derive from the Mogul Emperor authority 
over Englishmen or Europeans. The only authority then 
existing in India to which they were amenable was derived 
from the Charter of Justice which established the Mayors’ 
Courts in 1753. That Charter renewed the Courts of 1726, 
which were established in the infancy of British rule, with 
a view to maintain order in a few factories, and were totally 
inadequate to the wants of government after the Battle of 
Plassey and the conquest of Bengal. 

For, so far as Bengal was concerned, it simply empowered 
the Mayor’s Court of Calcutta as a Court of Record, to try 
all civil suits arising between Europeans, within the town or 
factory of Calcutta, or the factories dependent upon it; it 
also constituted the President and Council a Court of 
Record, to receive and determine appeals from the Mayors', 
it further erected them into Justices 6f the Peace with 
power to hold quarter sessions; and into Commissioners 
of Oyer and Terminer, and general gaol-delivery for the 
trying ami punishing of all offences, high treason excepted, 

* Despatch of 17 th May, 1768, and see Torrens’ Empire in Asia, p. 63. 
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committed within the limits of Calcutta and its dependent Ll ® n,B 

* X* 

factories. * —- 

This extent of jurisdiction, says Mr. Mill * measured ^jy No judicial 
the sphere’ of the Company’s possessions at the time whch it over 
was granted, deprived them of all powers of judicial coercion Euro P eaoB 
with regard to Europeans over the wide extent of territory of 
which they now acted as the sovereigns. They possessed 
indeed the power of suing or prosecuting Englishmen in the 
Courts of Westminster; hut under the necessity of bringing 
evidence from India, this was a privilege more nominal than 
real And in case of an Indian Governor or Judge exceeding 
the scanty and inadequate newer which he possessed, he was 
liable in an action in the same Court*. 

It is fairly claimed in praise of Lord Clive that, during the Befo> r m* of 
twenty months m which lie ruled Bengal, he effected con- Clive, 
siderablo reforms. The chief was the prohibition of the 
private trade of the servants of the Company, and the sub¬ 
stitution of a liberal’ system of remuneration. By these 
• means the rapid acquisition of wealth was stopped, and one 
great motive for oppression and extortion was removed. He 
also by obtaining the grant of the Dewanny placed the 
government of Bengal on a legal basis, and established its 
relations to the natives on a footing of detinite civil respon¬ 
sibility. 

“ The power of the English in that province,” says Lord Necessity 
t MacaulaJ,t "had hitherto been altogether undefined. It was definite 
unknown to the ancient constitution of the empire, and it aufchority ' 
had been ascertained by no compact. It resembled the power 
, which, in the last decrepitude of the .Western Empire, was 
exercised over Italy by the great chiefs of foreign merce¬ 
naries, the Ricimers and the Odoacers, who put up and 
pulled down at thoir pleasure a succession of insignificant 

* Mill's History of India, Vol. III., p. 343. 

+ Macaulay’s Essays, Vol. III., p. 186. 
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princes, dignified with the names of Caesar and Augustus. 

But, &s in Italy, so in India, the warlike strangers at length 
fbijnd it expedient to give to a domination which had been 
established by arms the sanction of law and ancient prescrip- . 
tion. Theodore thought it politic to obtain from the distant 
Court of Byzantium a commission appointing him rider of 
Italy ; and Clive iti the same manner applied to the Court of 
Delhi for a formal grant of the powers of which he already 
possessed the reality. The Mogul, was absolutely helpless; 
send, though he murmured, had reason to be well pleased that 
the English were disposed to give solid rupees which he never 
could have extorted from them in exchange for a few Persiau 
characters which cost him nothing. A bargain was speedily 
struck; and the titular sovereign of Hindoostan issued a 

f 

warrant empowering the Company to collect and administer . 
the revenues of Bengal, Orissa, and Behar.” 

Note:—I subjoin* the text of the Firmaund granted by « 
the King Shah Alum to the Company # in 1705. 

At this happy time oiu* royal Firmaund, indispensably requiring 
obedience, is issued ; that, whereas, in consideration of the attachment 
and services of the high and mighty, the noblest of exalted nobles, the 
chief ot illustrious warriors, our faithful servants and sincere well- 
wishers, worthy of our royal favours, the English Company, we have 
granted them the Dewanny of the Provinces Of Bengal, Behar, and 
Orissa, from the beginning of the Fussel Rubby of the Bengal year 
1172, as a free gilt and ultumgan, without the association of any other 
person, and with an exemption from the payment of the customs of the 
Dewanny, which used to be paid by the Court. It is requisite that thq’ 
Baid Company engage to be security for the sum of 26 lakhs of rupees 
a year for our royal revenue, which sum has been appointed from the 
Nabob N udj um-ul-Dowla Behauder, and regularly remit the same to the. 
ro^al Circar; and in this .case, as the said Company are obliged to keep ■ 
up a large Army for the protection of the Provinces of Bengal, &c., we 
have granted to them whatsoever may remain ouf of the revenues of the 
said provinces, after remitting the sum of 26 lakhs of rupees to the 
royal Circar, and providing for the expenses of the Nizamut. It is 

* Aitchison’a Treaties (India), p. 60. 
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requisite* that our royal descendants, the Viziers, the hestowers of 

dignity, the Omralis high in rank, the great officers, the Muttaseddees of 
the pewaimy, the manager of the business of the Sultanut,the Jaghirdare 
and Crooiies, as well the future as the present using their constadTen- 
deavours for the establishment of this our royal command, leave the said 
office in possession of the said Company, from generation to generation- 
fur ever and ever. Looking upon them to be assured from dismissal or 
removal, they must, on no account whatsoever, give them any interrup¬ 
tion, and they must regard them as excused and exempted from the 
payment of all the customs of the Dewanny and royal demands. Know¬ 
ing our orders on the subject to be most strict and positive, let them not 
deviate therefrom .—Written the 24 th of Sophar , of the 6th year of the 
Jaloos 9 the 12th of Autjust 1765. 
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Grant of the Dewanny—Its Consequences—Antecedent Position of the Native 
Courts—Native Agency in Civil Justice retained till 1772 under Super¬ 
vision—The Company’s Supervision thereof—Authority of Native Cowans 
—Supervision gradually extended—Native Agency in Criminal Justice 
retained—Change of Policy—The Company undertake the Administra¬ 
tion* of Civil Justice—Also of Criminal Justice^—Chief Criminal Court— 
Chief Civil Court—Character of Warren Hastings* Plan of 1772—Inter¬ 
ference of English Government and Public Opinion—Policy of the Direc¬ 
tors—Policy of Parliament—The Regulating Act—Provisions for Execu¬ 
tive Government—For Legislation—For Establishment of Supreme 
Court—The Charter—Its Jurisdiction ap a Common Law Court—As an 
Equity Court—As a Criminal Court—As an Ecclesiastical Court—As an 
Admiralty Court—Appeals from the Court to the Privy Council—Indefi¬ 
nite Terms of the Act and Charter—Relation of the Court to the Council— 
Powers of the Court, and Conduct of the Judges—The Result-—Failure of 
the Court. 


Grant of 
the De- 
wanny. 


Its conse 
quencea. 


The grant of the Dewanny was accompanied by an imperial 
confirmation of ajl the territories previously held by the 
East India Company under grants from the Emperor. The 
Nizamut or administration of criminal justice was left in the 
hands of ihe Nabob, who received for its support and his 
ofrn maintenance an annual grant of 53 lakhs of rupees. H< 
thus recognized his dependence, and although the Nizamul 


remained in his hands, it was, or at any time might be, 
exercised under the control of the Company. 

The Company thus became responsible for the collection of 
the revenue, and directly or indirectly for the due administra¬ 
tion of civil and criminal justice. Nevertheless, for a period 
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of «f years, the latter duty was as a heavy and unproductive 

burden left in the hands of the Nabob: the criminal part- 

belonging to the Nazim or military governor; the civil,*^o 
the Dewan or fiscal governor.* The result was that for a 
time the cQurse of justice was suspended, the tribunals being 
without authority against the masters of the country. 

And “ under the ancient Government,”-f* says Mr. Mill, Antece- 
‘Vthe English, as well as other European settlers, instead of tion oftho 
demanding payment from a reluctant debtor through the Courts. 
Courts of law, seized his person and confined it till satisfac¬ 
tion was obtained. Nor was this so inconsistent with the 
spirit of the Government as often to excite its displeasure 
Tt was indeed ,i 1 tnedy to which they were not often obliged 
to recur, because the profit ot dealing with them generally 
constituted a sufficient motive to punctuality. After the 
power of the English became predominaht, the native Courfj 
ceased to exert any authority over Englishmen and their 
agents." The loss of all title to independence, and the 
transfer to the Company of a light of ultimate control over 
those Courts, were not likely to increase their authority at 
least over Europeans. 

But, nevertheless, the administration for the most part of Native . 
the revenues, and still Acre of civil justice, was conducted S' 7 ” 
through native agency till the year 1772. ^he country in 
the neighbourhood of Calcutta, of Burdwan, Midnapore, and ^*^2 
Chittagong was under the superintendence of the Company’s pervasion. 
European servants. But the remainder of the provinces, 
usually called the dowanny lands, were left under the 
immediate management of twg native Dewans, one stationed 
at Moorshcdabad, and the other at -Patna. It was not 
thought prudent, either by Ihe Local Government or by the 
Directors to vest the immediate management of the revenue 


* Mill's History of Indio, Vol. Ill, p. 363. 
t Ibid p r 370. 
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Lbotube 

n. 


The Com¬ 
pany’s su¬ 
pervision 
thereof. 


Authority 
of native 
Dew&ns. 


Supervi¬ 

sion 

gradually 

extended. 


or the administration of justice in the' European servants. 
It is 'doubtful whether the Europeans at that time possessed 
sThficient knowledge of the civil institutions and the interior 
state of the country to qualify them for the trust. 

A resident* at the Nabob’s Court, who inspected the 

management, of the Moorshedabad Dewan, and an officer of 

a similar position at Patna, who superintended the collections 

by a native of rank of the province of Behar, maintained an 

imperfect control over the civil administration of the 

Company’s grants; while the zemindary lands of Calcutta 

and the twenty-four-Perguunabs, and the ceded districts of 

Burdwan, Midnapore, and Chittagong, which at an earlier 

period had been obtained by special grant from the Nabob 

of Bengal, were superintended by the covenanted servants of 
+ 

the Company. 

Mohamed Reza Khan was the Dewan at. Moorshedabad, 
and Sliitab Roy at Patna; and they had till 1769 almost 
exclusive direction of all details relative to the settlement 
and collections of the districts in Bengal and Behar, and 
therefore over the administration of civil justice; under the 
superintendence at their respective head-quarters of a 
European resident. 

The work of supervision thus commenced was gradually 
extended until the Company was able to take into its own 
hands the work which.it at first entrusted to the native 

a 

authorities. In 1769 European local supervisors, in sultor- 
dination t to the two residents, were appointed; chiefly, no 
^ doubt, with a view to the' revenue, but also • in order to 
superintend the judicial administration. In the nextf year, 
1770, two revenue* councils of control, with superior 
authority, were appointed, one* at Moorshedabad, and the 
other at Patna. # 

* Sec 5tli Report of Select Committee of House of Commons, dated 
28th July, 1812, and 2JH.aTington’s Analysis, p. 2, note. 

t 2 Harington’s Analysis, p. 0. 
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With regard to criminal justice, that also was left in the Liotob* 

^ 0 XX# 

hands of native authorities; subject to the occasional control —- 

of the supervisors and councils just mentioned. JVIahomedan agency la 
criminal law was in force throughout the country, adminis- 
tered by Mahomedan- Courts. retained. 

, At »first but little alteration was made in the existing 
system. The same law was continued in force, and the 
same tribunals were charged with its administration. In the 
presidency town* the judicial authorities were:—1. The 
Nabob himself in all capital rases. 2. His deputy .in cases 
of quarrels, frays, and abusive names. 3. The Foujdar in all 
cases not capital, judgment and sentence being passed by the 
Nabob. 4. The Mohtml in all cases of drunkenness, selling 
spirituous liquors, kc. .i. The Cotwal, a peace officer of the 
uight, dependent on the Foujdaree. In the provinces the 
zemindars exercised civil and criminal jurisdiction over their 
several districts. In capital cases they reported to the 
Nazim; in others they were practically uncontrolled. 

The utter inefficiency of this system to ensure protection 
to life and property soon became manifest. It was probably 
impossible for the English at once to assume the duty of 
administering criminal justice themselves,. and the native 
Courts were without any authority, except such* as they 
exorcised by the sufferance of the dominant party. Those 
who had. the power were obliged eventually to assume 
responsibility, aud the first steps towards that end. were' 
gradually to undertake the work of supervision. .A severe 
famine which raged in Bengal in 1770 led indirectly to a 
change of policy and to the scheme which was announced in 
the following year of a more direct and active exercise of 
authority. 

In 1771 the Directors declared theirf resolution “ to stand Change of 

policy. 

* Beaufort’s Criminal Digest, p. 4. 

+ Communicated iu their letter to the President and Council at Fort 
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Lxotubb 

II. 


The Com¬ 
pany 

undertake 
the ad¬ 
ministra¬ 
tion of 
civil 
justice. 


forth as Dewan and by the agency of the Company’s servants 
to* take upou themselves the entire care and management of 
tfcte revenues.” This involved the entire remodelling of 

rights of property in the soil, and tho assumption •’Of the 

administration of justice. It expressed the policy which had 
already been determined upon, viz., to abandon the govern¬ 
ment through the Nabob’s hierarchy of officials subject to 
English supervision; and to transfer to the Company’s 

servants the direct discharge of tho duties of administration. 

♦ 

The next event was that Warren Hastings was transferred 
from Madras to the Governship of Bengal, where he landed 
early in 1772. The office of Naib Dewan was abolished, and 
the efficient administration of the internal government was 
at last undertaken by British agency ;* though many years 
wfere yet to elapse before native agency could be dispensed 
with. Immediate measures were taken for the regular dis¬ 
tribution of justice. A committee of circuit was appointed, 
consisting of the Governor and four members of Council; the 
report of which was drawn up by Warren Hastings. It drew 
attention to the inefficiency of the Mahoinedan law Courts 
then existing, and proposed a plan which was immediately 
adopted by the- Government, under which Mofussil Dewanny 
Adawluts, or Provincial Courts of Civil Justice, superintended 
by Collectors of the Revenue, were established in each 
district. These Courts took cognizance of all disputes, real 
or personal, all causes of inheritance, marriage, and iaste, and 
all claims of debt, disputed accounts, contracts and demands 
of rent Questions of succession to tho zemindary and 
talookdaroe property jvere not submitted to these Mofussil or 

Collectors’ Courts, but were reserved for the decision of the 

% 

Governor in Council. 

William, dated 28th August, 1771; see 1 Hariugton’s Analysis, p. 8, 
note. 

♦ 1 Harington’s Analysis, p. 8. 
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With reference to criminal jurisdiction, the Mahomedan 

law and Mahomedan officers • of justice were continued 1 , biit- 

the whole plan was changed. A Court of Crimipal Judieg^ 

ture was established in each district, called a Foujdaree l usUoe ’ 

Adawlut. In it a Kazee and a Mooftee, with the assistance 


of two Moulvies, appointed to expound the law, sat to hold 
trials for all criminal offences* The English Collectors of 
Revenue were however directed to superintend the pro¬ 
ceedings of those Courts,»to see that the necessary witnesses 
were summoned and examined; that due weight was allowed 

9 

to their testimony ; and that the decisions ptosed were fair 
and impartial. 


These Foujdaree Adawluts were placed under the control 
of a Suddpr Nizavnut Adawlut established at Moorshedabad- Court. 


It was presided over by a Darogah or chief officer, appointed 
by the Nizam. A chief Kazee, a chief IVfooftee, and three 
Moulvies sat to assist him. The -duty of the Court wast “ to 
revise all the proceedings of the Foujdaree Adawluts ; and in 
capital cases, by signifying their approbation and disapproba¬ 
tion thereof, with their reasons at large, to prepare the 
sentence for the warrant of the Nazim.” An English com¬ 
mittee of revenue was at first placed at Moorshedabad to 

control the proceedings of the Court, in order to prevent the 

« 

perversion of the course of justice. The Court, however, was 
shortly after its establishment on its new basis removed to 
Calcutta, to be more immediately under the superintendence 
of the President and Council; and the committee, apparently, 
was then abolished. In 1775 the Court was removed back 


again to Moorshedabad, whore it remained for fifteen years, the 
Nazim having the entire control over the department of 
criminal justice. 

Besidos the Criminal Court of Appeal, a Sudder Dewanuy Chief Civil 

Court, 

* See preamble to Regulation IX. of 1793. 
f Beaufort’s Criminal Digest, p. 5. 
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Lkctuhe Adawlut was also established, and, like the Criminal Court, 

-'— presided over by the President and Members of Council,. 

assisted by .native officers. It exercised appellate civil juris¬ 
diction over the Mofussil Courts in all cases where the 
disputed amount exceeded Its. 500. 

Character This was the general character of the scheme devised by 

of Warren ^ ^ 

TT«u,n„p. ' the Government of Warren Hastings, and it has often been' 
1772 ° f warml y approved. The adoption of the policy indicated by 

that scheme, and the assumption of the direct responsibility 
of government in lieu of a mere plan of partial supervision 
of the Nabob’s* officers, has sometimes been called a dissolu¬ 


tion of the double government instituted by Lord Clive. 
That is one-way of regarding it; but on the other hand, the 
administration of justice was carried on in the name of the 
Nabob and by’his officers for the next eighteen years, during 
fifteen of which the Chief Court of Criminal Appeal was 
stationed at Moorshedabad under his immediate control. It 


seems to me that it was merely intended to be a considerable 
step towards a reorganization of the country, and that Warren 
Hastings had as little intention to dissolve, as Lord Clive to 
found, a double government. Both of those statesmen recog¬ 
nized that all real authority was vested in the Company. 
Both for political reasons determined that the name and 
shadow of authority should remain with the Mogul ahd his 
lieutenant. Mahomedan law, law officers, and revenue 
officials were retained, but were gradually replaced by the 
Company’s regulations and servants. Seven years of super¬ 
vision .and' inquiry, and greater knowledge of the country 
and its inhabitants, rendered it practicable to substitute the 
scheme of 1772 for the tax-gathering and partial supervision 
of the preceding years. The decisive step of bringing 
Warren Hastings to Calcutta, and of standing forth as Dewan, 
both which measures proceeded from the Directors, may have 
been stimulated by a knowledge of whafwas passing in the 
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public mind at home, and of the probable measures which Le( ^ dr * 

Parliament might think necessary to adopt in order to 'dis- 

charge the duties of government which had been assumed f 
and neglected. 

A variety of circumstances had tended to draw the atten- Inter - . 

ference of 

tion of the English public to the state of Indian affairs. The Engli*h 
■general unpopularity of the returned servants of the Com-mentand 
nany, their wealth and ostentation, attracted attention, and P u . bl j° 

1 J § 9 m opinion. 

induced the public mind to believe that the sudden creation 
of this wealthy class was due to great crimes and great 
oppression. The strong prejudices thus excited served to 
strengthen the hands of a few English statesmen, amongst 

4 

them conspicuously Edmund Burke, who had been roused by 
the tales of cruelty and oppression which had reached the 
public car, and who determined to bring the • authority of 
Parliament into action to restrain the excesses of their 
countrymen abroad, and to secure some measure of protection 
and good government to the territories which they had 
acquired. 

In I7fii> the East India Company, disappointed with their 
expectations of profit, resolved to send three supervisors to tors.. 
India to control, and, if necessary, to supersede the authority 
of the President in Council. But, notwithstanding every 
attempt to evade the rights of the Crown, public opinion was 
gradually acquiring strength, and a committee of secrecy of 
the House* of Commons was appointed in 1772 to carry out 
the general demand for investigation. As the result thereof, 
the Company was prevented from sending out the super¬ 
visors. Another apparent result was the rejection of a Bill 
brought into the House of Commons by Mr. Sullivan, for the 
due administration of justice in Bengal. Mr. Sullivan was 
Deputy Chairman of the Company, and tho celebrated rival 
and antagonist of Lord Clive on the Board of Directors. 
According to its provisions, a new Court was to be established 
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Lectors in Bengal, the Judges to be appointed by the Company, and 
—-— all Christian persons were to have been subject to its juris* 
'Miction, and to Lave been exempted from the Courts of the 


Policy of 
Parlia¬ 
ment. 


The Regu¬ 
lating Act. 


Nabob* This project, which would have concentrated all 
judicial power in the hands of the Company, failed. 

The English Government appear* by this time to have 
determined t<x interfere directly with the authority of the 
Company, and to assume the exercise of the sovereign powers 
which had been conceded by the Mogul. With reference to 
the administration of justice, they were strengthened in their 
determination by the result of their enquiries. 

For the eommitteef of secrecy previously alluded to, re¬ 
ported in 1773, with reference to the Courts of Justice which 

* 

had been established by the Mahomedan Government in 
Bengal, that, “ so far as they were able to judge from all the 
information laid before thorn, the subjects of the Mogul 
Empire in that province derived little protection or security 
from any of these Courts; and that in general, though forms 
of judicature were established and preserved, the despotic 
principles of the Government rendered them the instruments 
of power rather than of justice; not only unavailing to protect 
the people, but often the means of the most grievous oppres¬ 
sions under the cloak of the judicial character.” 

Accordingly in the same year an important Act ot Parlia¬ 
ment was passed “ for establishing certain regulations for the 
better management of the affairs of the East India Company, 
as well in India as in Europe,” which has been commonly 
called the Regulating Act.J It recited the Charter which 
established the Mayors’ Courts, “ which said Charter does not 
sufficiently provide for the administration of justice in such 


* See Governor Johnstone’s Speech, 30th March 1772, referred to in 
Sir Charles Grey’s Minute. 

+ Harington's Analysis, Vol. I., p. 27. 
t 13 Geo. III., c. 63. 



THE REGULATING ACT. 


33 


manner as the state and condition* of the Company’s Presi- 
dency of Fort William in Bengal do and must require.” # -— 

One subject with which the statute dealt was the constifcu Provisions 
tion of the Governor-General's Council. It provided that* the tive Go- 
Government of Bengal should consist of a Governor-General vernment 
and four Councillors, a majority to decide; and that the 
Presidents and Councils of Madras and Bombay should be 
subordinate to the Governor-General and Council of Bengal, 
who were thereby constituted the Supreme Government in 
India, subject, however, to the Court of Directors in 
England. 

By the 30th Section that Supremo Government was em- legia- 
powered “from time to time to make and issue such rules; 
ordinances, and legulations for the good order and civil 
government of the United Company’s settlement at Fort 
William, and other factories and places subordinate thereto, 
as*shall be deemed just and reasonable (such rules, ordinances, 
and regulations not being repugnant to the laws of the 
nation), and to impose reasonable fines and forfeiture for the 
breach and non-observance thereof.” * 

Such regulations, however, were not to. be valid or of any 
force until they were duly registered in the Supreme 
Court, with the consent and approbation of the Court. An 
appeal from a regulation so registered and approved lay to 
tho King in Council, but the pendency of such .appeal was 
not allowed t<f hinder the immediate execution of the 
law. The Government were bound to forward all such rules 
and regulations to England, power being reserved to the 
King to disapprove them at any time within two years. 

The same Act also established the Supreme Court, leaving For 
out the distinction of Christians, insisted upon by Mr. Sul- 
livan, and placing in lieu thereof as the only criterion of 
personal liability to tho jurisdiction that of subjection to the 
British Crown. By Section. 14, all who are “His Majesty’s 
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Lecture subjects ” wore made liable. The Judges were appointed by 

-’— tfi.e Crown, and it was made a'King’s Court, and not a Com- 

N “'panv’s Court. # 

The establishment of the Supreme Court was, in fact, the 
triumph of the party in England which desired greater inter¬ 
vention by the English Government and Parliament in Indian 
affairs and greater control over the Company’s proceedings. 
The Company desired the establishment of a system of Courts 
which, from the highest to the lowest, should be under their 
own control. The intention of the dominant party appa¬ 
rently was to separate the judicial entirely from the executive 
brauch of administration ; and to reserve the former entirely 
to the Crown. They commenced with the establishment, of a 
Supreme Court in Bengal, which apparently, it was hoped, 
would, with aid from England, in time draw into its own 
hands the whole supervision of inferior Courts, and the whole 
administration of justice. 

The provisions of the Act which relate to the constitution 
of the Supreme. Court are as follows:—The 13th Section em¬ 
powered the King in Council by his Charter to establish the 
Court in Bengal, to consist of a Chief Justice and three 
Judges (^subsequently reduced to a Chief Justice and two 
Judges) who were to he appointed by the Crown and to be 
barristers of England or Ireland of not less than five years’ 
standing. By the same Section it was declared that the Court 
should have power to exercise ail civil, criminal, admiralty, 
and ecclesiastical jurisdiction, and to establish rules of prac¬ 
tice and process, and to do all things necessary for the admi¬ 
nistration of justice. It was also declared that it should be 
a Court of Record, and a Court of Oyer and Terminer and 

^ J • 

Jail Delivery for the town of Calcutta and factory of Fort 
William, and the factories subordinate thereto. 


See 37 Geo. HI., Cliap. 142, Sec. 1, 
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In pursuance of this Act, a Royal Charter, dated March 26, 

1774, was granted, under which the Supreme Court of Cal- — 
cutta was established, and continued to administer justice for charter, 
the period of eighty-eight years. The extent of the jurisdic¬ 
tion of that Court was defined by the 13th Clause of the 
Charter, which authorized it to try all actions and suits con¬ 
cerning trespasses or injuries, or, debts, or concerning any 
houses, lands, or other real or personal property in Bengal, 

Behar, or Orissa brought against the East India Company, 
the Mayor, and Aldermen of Calcutta., and “ against any other 
of our subjects who shall be resident within the said provinces, 
districts, or provinces called Bengal, Behar, and Orissa, or who 
shall have resided there, or who shall have any debts, effects 
or estate, real or personal, within the same/’ and against per¬ 
sons employed directly or indirectly by the Company, the 
Mayor or Aldermen, or "any of our subjects.” It could also Its^jurw- 
try all actions or suits against every inhabitant of India re- a Common 
residing in Bengal, Behar, and Orissa, upon any written con- court 
tract with any of His Majesty’s subjects where the cause of 
action exceeded Rs. 500, and when the contract provided that 
the Court should have jurisdiction. The Charter also pro¬ 
vided the mode in which the Sheriff of* Calcutta and his 
successors should be for the future appointed ; and authorized 
them to execute all process of the Court, and to receive and 
detain in prison such persons as should be committed to him 
for that purpose by the Court. 

The Supreme Court was also constituted a Court of Equity Aaan 
as the Court of Chancery in England. It was also constituted Court 
a Court of Oyer and Terminer and Jail Delivery for Calcutta 
and Fort William and the factories subordinate thereto, with 
power to summon grand and petit juries, and to administer 
criminal justice as in the Courts of Oyer and Terminer in As a 
England Willi jurisdiction over all offences committed , in court. 
Bengal, Behar, and Orissa, by any subject of His Majesty or 

D 2 
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Lecture any person in the service of the United Company, or of any 
of the King’s subjects. 

As an The Court was also empowered to exercise ecclesiastical 
* tical eMaS " jurisdiction in Bengal, Behar, and Orissa towards and upon 
Court. British subjects then residing in the same manner as it is 
exercised in the, diocese of London, “ so far as the circum¬ 
stances aud occasions of the said provinces or people shall 
admit or requireand to grant probates and administrations 
to the estates of British subjects dying within the said 
provinces. The Court was also empowered to appoint 
guardians of infants and of insane persons and of their 
estates. 


As an It was also appointed' to be a Court of Adtniralty for the 
Court. ' provinces of Bengal, Behar, and Orissa, “and all other terri¬ 
tories and islands adjacent thereunto, and which aro or ought 
to be dependent thereupon,” with power to hear and deter- 
. mine all causes and matters, civil and maritime, and to have 
jurisdiction in crimes maritime, according to the course of the 
Admiralty in England. 

In civil cases an appeal lay to the Privy Council in such 
manner and form and under such rules as were observed in 
Count™ 7 appeals from plantations or colonies, or from the Islands of 
Jersey, Guernsey, Sark, and Alderney. In criminal eases 
power of appeal was also given, but subject to considerable 


Appeals 
from the 
Court to 


restrictions. 

• a 

Both the Act of Parliament and the Charter which was 
granted in pursuance of it, provided that the former Charter 
of the 26th of Geo. II. should become null and void, so far as 
the Mayor’s Court hi Fort William was concerned. .Thiis the 
Supreme Court was the .only tribunal in the country, with 
the exception of the Court of Requests and a few inferior 
authorities, which owed its existence to the English'Crown. 
The Adawluts established under the plan of Warren Hastings 
derived their authority from the Company, whether acting 
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under the powers derived from the Mogul, or as the de facto 
masters of the country. 

Besides the inconveniences arising from political power indefinite 
being vested in a majority of council, instead of in a respon- the Act 
sible governor, there were serious omissions, whether inten- barter, 
tioual or otherwise, in the provisions regarding the Supreme 
Court. Although the Act was intended to be the basis of a 
general settlement of Indian affairs, in a very few years its 
policy was entirely reversad, and its leading features swept 
away. The criticism of some later Judges of the Supreme 
Court upon it was “that* the Legislature" had passed it 
without ftilly investigating what it was that they were 
legislating about; and that if the Act did not say more 
than was meant, it at least said more than was well 
understood.” 

For instance, subjection to the English Crown was made 
the ground of liability to the jurisdiction of the Court. 

But “ there was not,” as Sir Charles Grey points out,f 
“.either in the Statute or in the Charter, any declaration 
who are and who are not subjects, nor whether any of 
the territorial acquisitions amounted to an acquisition of 
the territory itself, or to anything more than powers to 
be exercised within territories of the Mogul, nor whether 
even Calcutta itself was so much within the allegiance 
that persons born there would be natural-born subjects of 
the *Briti5h Crown.” Those questions which were all of 
the greatest importance were left doubtful to be decided 
by the Court, whenever they might arise. Subject to such 
decision, the jurisdiction given to the. Court was,J “ first, 
over all persons whatsoever during their residence in any 

* See 5th Appendix to 3rd Report of Select Committee of the House 
^ of Commons, 1831, p. 123ft. 

t Ibid., p. 1143. 

X Ibid, p. 1234. 
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Liotorb British territory, possession, or factory within- Bengal, 

-— Behar, or Orissa; secondly, over all natural-bom subjects 
* 

or others having indefeasibly the character of subjects of 

the British Crown; and over persons in their service 
■ 

within Bengal, Behar, or Orissa, whether the place in 
which they might be were a British territory, possession, or 
factory, or a place, belonging to some Indian prince, but 
under the protection of the Company. The intentjon 
was to have secured to the Csown a supremacy in the 
whole administration of justice, but the provisions made 
were inadequate to the attainment of the object, and have 
been defeated.” 


Relation of Thus there wore established in India two independent and 
to the rival powers, viz. of the Supreme Council and of the Supreme 
Council. Q our t j the ■ boundaries between them being utterly unde¬ 
fined, one deriving its authority from the Crown, and the 
other from the Company. For seven years the conflict her 
tween them raged. The Coart issued its writs extensively 
throughout the country, arrested and brought to Calcutta all 
persons against whom complaints were'lodged, zemindars, 
fanners, and occupiers of land, whatever their rank or conse- 
quenco in the country. Defaulters to the revenue were set 
at liberty on habeas corpus; the government of the Nabob, 
which still remained in the hands of the Company, flic effec¬ 
tive instrument for the administration of Criminal .Justice 
was declared by the Court to be "an empty name, without 
any legjd right, or the exercise of any power whatsoever;”* 
and the production in Court of papers containing the most 

tt 

secret transactions ef Government was insisted upon. "The 
Court was charged with stopping the wheels of Government 
by the technicalities .of English law, and of effecting a total 
dissolution of social order. 


* Mill’s History of India, Vol. IV., p. 223. 
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Although it is impossible to defend the acts of the Judges, tEOTumc 
it must be remembered that their position was from the first 



owera of 


antagonistic to the Council; and that they carried out in t h e comt, 
India a scheme which had been prepared in England without 


adequate information or competent skill for the purpose of Judges, 
checking the excesses of administration and of re-establishing 
order on principles .totally strange to the inhabitants. The 
essential character and object of that scheme was to weaken 
the power of the Govenmlcnt by vesting it in the hands of a 
majority, and to plant in its neighbourhood a Court, framed, 
after the fashion of Westminster Hall and Lincoln’s Inn, with 
jurisdiction over all its executive acts and a veto on all its 
legislation. This tribunal, vested with such extraordinary 
powers, and so ludicrously unsuited to the social and political 
condition of Bengal, ft as not merely to exercise a civil and 
criminal jurisdiction, wholly strange and repugnant to the 
Indian people: it might sit one day on its common law side 
and give judgment to a suitor, and on the next day might sit 
on its equity side, and restrain that suitor from proceeding to 
execution. It might on one side adjudge a man to be the 
absolute owner of property, and on the other side consign him 
to perpetual imprisonment if he did not,'in his character of 
trustee, forthwith give it up to those beneficially entitled. 

In short, the whole system of English law and equity, with 
its juries and customs and process, handed down from feudal 
times, moulded during struggles between secular and eccle¬ 
siastical powers, between church and commonalty, Jbetween 
common law and civil jurisprudence; which time alone had 
rendered endurable to the people amongfft whom it bad grown 
up, a people widely different in habits, character, and form of 
civilization from any to be found in the. East, w^is introduced 

f 

into India, not intentionally as a burden, but for its benefit 
and salvation. 

The result was that the Court exercised large powers inde- The result. 



40 


EARLY HISTORY: 


■ LKfruBB pendently of Government, often so as to obstruct it, and had 
a complete control over legislation. Political power was thus 
vested in Judges who had neither the responsibilities nor the 
machinery of government. Such a system could not endure 
under any circumstances. Although the Courts are inde¬ 
pendent of Government in England; both are absolutely 
subordinate to the Legislature, in which, however, the power 
of Government predominates. To make the Legislature 
subordinate to the Court, instead ‘ of the Court subordinate 
to the Legislature, and at the same time to direct it to enforce 
a system of law utterly inapplicable to India, independently 
of or iu opposition to the Government, which was at the same 
time weakened by divisions purposely created appears to be 
the most destructive and pernicious policy that wit could . 
devise. Although the judicial service Should be independent 
of the executive, yet it must be subordinate to the Legis¬ 
lature, and legislation must be, if power and responsibility 
are to go together, the unfettered expression of sovereign 
authority, wherever that authority may reside, or from what¬ 
ever source it be derived, whether from an electoral body or 
an absolute prince. 

Failure of The plan of controlling the Company’s government by the 

the Court. jQ n g» a *g our t entirely failed. The tribunal came to be 

regarded .by the Natives, for whose protection it was estab¬ 
lished, with the utmost abhorrence. The policy which shaped 

the Regulating Act was, no doubt, well-intentioned, but it 

> * 

was rashly and ignorantly executed. None of the Parlia¬ 
ments of George III. were remarkable for their wisdom; but 
it was‘reserved for the Parliament which sat in 1773 by its 
Colonial Customs Policy and its Regulating Act to throw 
the affairs of two hemispheres into confusion. It endeavoured 
to rule America on the principle of parliamentary taxation, 
and to control the government of India by the operation of 
English law Courts. The result was that British power in 
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the West was subverted, and in the East was for a time LroUraE 
seriously endangered. The anarchy which ensued continued - 
till the policy of the Regulating Act was reversed, and Indian 
society assumed the form which it retained till the Company 
and the Mogul empire vanished. 
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Consequences of the Regulating Act—Political events immediately preceding 
it—The new Council—Its dissensions—First exercise of power by the 
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of the Court against individuals—Proceedings of the Court against the 
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the Company—Conduct of the Judges—»They did not exceed their juris¬ 
diction—Act of 1781—Limits set to the jurisdiction of the Supreme 
Court—The (rovernor-General and Council excepted therefrom—English 
Law no longer applicable to Natives—Power to frame suitable process— 
Recognition of the Provincial Courts- -Indemnity— The Settlement of 
1781—Indefiniteness of the jurisdiction—Distinction between Presidency 
Towns and Mofusail perpetuated—Conclusion. 


Conse- • The Bengal Government and the English Parliament had 

quences of 

the Regu- thus in 1774, by their combined efforts, established a political 
fating Act. an( j j ut ji c i a i system in the Lower Provinces. The events of 

the next seven years showed clearly that, wdiethcr from the 
antagonism of the local authorities, or from inherent faults, 

• 4 

the provisions of the Regulating Act were unsuited to the 
wants of,the country. Those events deserve some study and 
consideration, as they throw considerable light on the subse¬ 
quent history and account for the crude and unsatisfactory 
condition in which the legislative and judicial institutions of 
the country have been placed, and from which they have not 
jet been entirely rescued. 

Political Before the arrival of the Regulating Act, Mahomed Reza 
taftwdi- Khan and Shitab Roy, the two dowans of Moorshedahad and 
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Patna, had been removed by the Governor from their posi-f Lsctobi 
tions of authority and trust. Nnncoomar, the celebratedi - *- 
Brahmin of Bengal, had for some time been the implacablel^ng & 
enemy of the former, but had lately transferred his animosity? 1 
to Mr. Hastings. The subjugation of the Rohillas, both as to 
its policy and the manner in which that policy was executed, 
gave rise to serious questions as to the conduct of the Govern¬ 


ment. 

Mr. Hastings was named in the Act Governor-General»J 116 

° * Council. 

with Mr. Harwell, an experienced Indian Administrator, as 
one of his Councillors, but three Englishmen, new to India 
and its polities, General Glavering, Mr. Monson, and Mr. 
Francis, were also appointed to outvote him in his own 
Council. Sir Elijah Impcy, as Chidf Justice of the Supreme 
Court, arrived with three Puisne Judges, to exercise an 
immense and undefined civil and criminal jurisdiction. The 
majority of the Council took the government into their own 
hands, condemned and reversed the previous policy of the 
Governor-General; interfered in the affairs of Madras and 
Bombay, and in the intestine disputes of the Mahratta 
Government. “ At the same time* they fell on the internal 
administration of Bengal, and attacked the whole fiscal and 
judicial system, a system which was undoubtedly defective, 
but which it was very improbable that gentlemen, fresh from 
England, would be competent to amend. The effect of them 
reform wits that all protection to life aucl property was with¬ 
drawn, and that gangs of robbers plundered and slaughtered 
with impunity in the very suburbs of Calcutta. ”f 

One result of the confusion thus introduced was tha1| Its dia- 
Nuncoomar, seeing that : the power of the Governor-General* 
was at an end, stood forth to accuse him of having been 
bribed to dismiss Mahomed Reza Khan and other offenders 


* See Mncaulav’s Essays, Vol. III., p. 3(55. 
t Hee further, Lectures VII. ond.VIIL 
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with impunity, and of having sold several public offices. The| 
notorious Francis, one of the most malignant and impracti¬ 
cable men that ever meddled with public affairs in England 
or in India, read the paper of accusation at the Council 
Board in presence of the Governor-General, and also a com¬ 
munication from Nuncoomar requesting to be heard in 
support of his accusation. The Governor-General refused to 
be confronted with an accuser at his own Council Board, and 
also to allow his Councillors to sit in judgment upon him. 
He accordingly dissolved the 1 meeting and departed. The 
majority voted Clavering into the chair, called in Nuncoomar, 
and decided to go on with the charges. With dissensions of 
this grave character in the Executive Council, all govern-, 
ment was practically at sfn end, and public affairs were at a 
dead lock. It is impossible to believe that, in any country 
but Bengal, cowed by disaster and decimated by famine, 
the footing of conquerors who governed in th : s spirit could 

have been maintained. 

* 

With the counsels of the Executive thus divided and dis¬ 
tracted, the Supreme Court first put forward its neW 
authority; and to the astonishment of the Natives, an 
executive government, armed with despotic power, was 
baffled and vanquished by a Court of Justice, which sat in 
the neighbourhood, and to which no executive or adminis-. 
trative functions had been assigned. In the history of 
Bengal, Courts had always been subject to the Government, 
and were the instruments of its will and pleasure, alike 
in collecting revenue, inflicting punishment, and deciding 
disputes. Nuncoomar was supported by the whole force 
of the Executive, and doubtless fancied himself secure.' 
But he was suddenly arrested, and committed to the 
common jail, on *a charge of having six years .previously 
forged a bond. The Council protested and remonstrated; 
but a jury of the Supreme Court convicted, and Nuncoomar 
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was sentenced to be hanged, and was accordingly executed.} 

He deserved his fate; but in the machinations and intrigues-— 

which terminated so fatally for him, his miscalculations were 
due entirely to an utter incapacity to Understand the nature 
of the new power which had been established in his country. 

His death showed to his countrymen that thereafter the pos¬ 
session of political power, and the support of the Executive, 
were no protection against this new and powerful tribunal. 

Although the trial of Nuncoomar was regarded with very 

* 

different feelings by the two factions in the Council; yet in 
the long contest which subsequently ensued between the 
Council on the one side, and the Court on the other, it is re¬ 
markable that both sides were unanimous in every step that 
was taken. It was the one subject upon which Hastings and 
Francis were in accord. In no country were two powers ever 
placed side by side so utterly irreconcilable. 

The Court issued its writs against the zemindars of the Character 

, of its pro- 

country at the suit of private persons; zemindars were ceedings. 
ordered to Calcutta ; and if they neglected the writ, they 
were seized upon their estates, and forcibly brought up to the 
Presidency. They were there compelled to give bail,or else were 
consigned to the jail, which seems to have been a place unfit 
for the habitation of human beings, and were detained during] 
the progress of the suit. Arrest to an Indian of rank is the 
deepest degradation, but the Supreme Court, as an English 
tribunal administering English law, did not take intd con¬ 
sideration either the circumstances of the country or the 
feelings of the Natives to such a degree as to abolish any rule 
of procedure and of law which it was established in order to 
administer. “ And,” says Mr. Mill/ speaking of the law and 
procedure as they existed at the time the Supreftxe Court 
was founded, “ the language of that law, its studied intricacies 
and obscurities which render it unintelligible to all 

Mm’s History of India, Vol IV., p. 270. 
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men who have not devoted a great part of their lives to the 
study of it, rendered it to the eye of the affrighted* Indian a 
black and portentous cloud, from which every terrific and 
destructive form might at each moment be expected to 
descend upon him. Whoever is qualified to estimate the 
facility and violence with which alarms are excited among a 
simple and ignorant people, and the utter coufusiun with 
which life to them appears to be overspread, when the series 
of customs and rules by which it was governed is threatened 
with subversion may foim an ostinate of the terrors which 
agitated the Natives of India when the process of the Supreme 
Court began to opeiate extensively among them.” 

The absence of so many zemindars (an affidavit of any 
Native being sufficient to procure a writ) struck a serious 
blow at tlu* collection of revenue. Moicover, the Dewanny 
Adawluts were in the habit of enforcing claims for rent and 
revenue by a summary process But the Supreme Court 
began tti interfere with their coercive process; and their writs 
of Habeas Corpus were an additional source ot embairass- 
meut to the members of Government. Their interim ence« 
destroyed the authority of the Provincial Cnuits, and rendered 
the collection of revenue a thing almost impossible, 

Again the whole administration of criminal justice was in 
the hands of the government of the Nabob, and carried out 
by its agency and authoiity. The Supreme Court declared 
that they would not recognize that government,'and that 
their jurisdiction extended over all the dominions of the 
Nabob, 

A summary is thus given of some of the proceedings of 
the Court*:— 

“Pontons confined by the Courts of Dewanny Adawlut 
are coJJusively arrested by process from Calcutta, or removed 
by Habeas Corpus where tlie language is as unknown as the 

* Mill’s History of India, VoL IV., p. 237. 


I 
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power of the Court. The process is abused' to terrify the Lector* 
people; frequent arrests made for the same cause ; and there - -<& 

is an instance of the purchaser of a remind ary near Dacca, 

who was ruined ]?y suits commenced by paupers, suits derived 

0 

from claims prior to his purchase, and who was at last con¬ 
demned in considerable damages for an ordinary act of 
authority in his station. Hence the Natives of all ranks 
become fearful to act in the collection of the revenues. The 
routers and* even hereditary zemindars are driven away, or 
arrested at the time of the collections, and the crops em¬ 
bezzled. If a farm is sold, on default of .payment, the new 
farmer is sued, ruined, and- disgraced. Ejectments are 
brought for land decreed in the Dewanuy Adawlut. A talook- 
dar is ruined by the expense of pleading to.the jurisdiction, 
though he prevails. And in an action where Rs. 400 were 
recovered, the costs exceeded 1,600 rupees. When to these 
abuses incident to the institution of the Court itself, and 
derived from distance and the invincible ignorance of the 
Natives respecting the laws and practice of the Court, we 
add the disgrace brought on the higher orders, it will mot 
perhaps be rash to affirm that confusion in the provinces, 
and a prodigious loss of revenue, must be the inevitable 
consequence of upholding this jurisdiction. One zemindar 
upon pretence that he bad been arrested, and afterwards 
rescued, lias bis house broken open, and even the apartments 
of his women rudely violated. Another zemindar surrenders 
himself to prison to avoid the like disgrace to his family.” 

Prosecutions were carried on by the Supreme* Court Proceed¬ 
ing# of the 

against the Judges of the Revenue anjl Civil Courts for Court 
acts dona in the regular performance of their business, and 8 

by these means the course of justice was entirely suspended. rities ' 

" Who are the Provincial Chief and Council of Dacca V 
asked the Supremo Court in reference to the governing body 
of a great province. “ They are no corporation in the eye of ■ 
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XXX# 

s-ideal body. A man might as well say he was commanded by 

the King of the Fairies as bv the Provincial Council of 
Dacca, because the law knows no such body.” They held 
also that Native Magistrates, who were appointed by the 
Provincial Councils to investigate cases, were liable in 
damages at the suit of every person affected by their pro¬ 
ceedings. 

In 1777, the Supreme Court t entertained an action for 
trespass and false imprisonment against the dewan or prin¬ 
cipal officer of the Criminal Court at Dacca. The action 
was brought by a peon who had been ponvicted in that 
Court and imprisoned. The Supreme Court ordered the 
defendant to be arrested, that last disgrace to a Mahomedan 
of rank. The bailiff entered the house of the Judge, and 
attempted to seize the dewan. He was prevented, and there¬ 
upon attended by a crowd, he broke open the gate of the 
house, and in the affray the Judge was dangerously wounded. 
It ended by the Provincial Council giving bail for the dewan. 
“All criminal justice,” said the Governor-General in Council^ 
“ is at a stand and seems not likely to be resumed. How can ■ 
a Judge perform any function of his office ? How presume 
to execute a criminal convicted and sentenced to death by 
the established laws of the Government and his religion if he 
is liable himself to stand to actions of damages, or to answer 
to a criminal accusation according to the laws of England for 
any punishment he may inflict V , * 

The action of the Court was thus directed to render the 
* 

management of the, territorial revenue and the administration 
of civil and criminal justice subject to the jurisdiction of the 
King’s Court. The Governor-General and Council declared 
that, by the acts and declarations of the Judges, the Com-, 
pany's office of dewan was annihilated; the country govern¬ 
ment subverted; and they and their officers, acting under 
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their authority, were threatened with the pains and penalties Lecture^ 

of high treason. The Judges asserted that their power de- 

rived directly from the Crown was greater than that of the 
Council which was derived from the Company, and that their 
duty was by the inherent force and vigour of English law to 
restrain the Executive, and to protect the Natives. 

* So general was the sense of oppression and insecurity 
that, in the Province of Behar, the fanners and land-owners 
petitioned the Governor in Council, praying for protection 
against the process of the Supreme Court, or if that could not 
he granted, for leave to relinquish their farms that they might 
retire into another country. 



In 1779 the Rajah of Cossijurali absconded to avoid the disputes. 


execution of a writ of the Supreme Court. Another writ 
was issued to sequester his land and effects. Sixty men, 
headed by a serjeant of the Court, were sent to execute it. 
The Rajah complained that they entered his house, beat and 
, wounded his servants, broke open and forcibly entered his 
zenana, stripped his place of religious worship of its orna¬ 
ments, and prohibited his fanners from paying their rents. 
The Governor-General and Council instructed the Rajah not 
to obey the process of the Court, and ordered the troops to 
intercept the party of thg Sheriff, and to detain them in 
custody till further orders. The Government also issued a 
notification to all zemindars and others in the three proviuees 
that, except in the two cases of their being British servants, 
or bound by their own agreement, they were not to obey the 
process of the Court. The Supreme Court took proceedings 
against the Company’s attorney and the officers who seized 
the Sheriff’s party. The attorney was thrown into prison, 
and finally the Governor-General and Council were at last 
individually served with a summons at the suit of the decree- 
holder, whose process of execution they had disturbed. They 
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Lectors ,] ec ii n ed to appear, and a petition, signed by the principal 
British inhabitants in Bengal, went home to Parliament 
against the exercise which the Supreme Court was making 
of its power. 

The rule of the Supreme Court is described by* Lord 
Macaulay as a reign of terror; "of terror heightened by 
mystery; for even that which was endured was less horrible 
than that which was anticipated. No man knew what was 
next to be anticipated from this strange tribunal; it came 
from beyond the black water, as the people of India with 
mysterious horror called the sea; it consisted of Judges not 
one of whom was familiar with the usages of the millions 


Conduct of 
Parlia¬ 
ment. 


over whom they claimed boundless authority. Its records 
were kept in unknown characters; its sentences were pro¬ 
nounced in unknown sounds. * * * No Mahratta in¬ 
vasion had ever spread through the province such dismay as 
thiB iuroad of English lawyers; all the injustice of former 
oppressors, Asiatic and Europeans, appeared as a blessing 
compared with the justice of the Supreme Court” 

Tliis unexampled Rcene was the direct and inevitable re¬ 
sult of the legislation which sought by introducing an off¬ 
shoot from Westminster Hall in an unknown country, with a 
form of civilization, religion, and habits which were inflexible 
from their age, and utterly strange to the English Parlia¬ 
ment, to re-establish society with the aid of a foreign and 
totally inapplicable class of laws. The statesmen tvho adopted 
this policy, and framed the Regulating Act, were chiefly re¬ 
sponsible for the consequence. The accusations which, in the 
bitterness of those times, were levelled against the Judges seem 
to have been disproved. They were the ministers of a system, 
carrying out the objects and purposes of their judicial existence. 

No doubt the Court was directed by its charter to accommo¬ 
date its process to the circumstances of the people and the 

* Mwanlay’s Ewsiys, Vol. TM., p. 38ft. 
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country. This was done to some extent, but it must be re- L| ^ M » 

membered that to do so successfully required more co-opera-- 

tion and support from the Executive than the Court was 
likely to obtain or did in fact meet with. It excited and 
undoubtedly experienced great opposition from the servants 
of the Company.* The first obstacle which it encountered 
was the upholding of the Nizamut under the Nabob and his Company 
Native officers in a state of complete independence of it. 

The Chief Court of the Nizamut was transferred from Cal¬ 
cutta to Moorsliedabad immediately after the Court began to 
exercise its powers. Probably, -if Mr. Sullivan's Bill (see 
ante, p. 31) had passed, the Company would have brought 
the whole of the Native Courts into subordination to the 
Court established by it. And when the Supreme Court was 
substituted, tlie jurisdiction, similar to that of the King’s 
Bench which was given to it, indeed its very title and the 
objects of the whole Charter, showed that it was supposed 
that there would have been inferior Courts subjected to its 
superintendence. A system, correspondent to such intentions, 
could not have been established without the cordial co-opera¬ 
tion of the Governor-General and Council of the time, and 
probably it ought not to have been attempted but by very 
slow and cautious steps, and supplementary enactments must 
have been made for securing the Hindus and Mahomcdans 

•» I 

against an abrupt demolition of their customs and usages. 

But instead of any preparations of such a tcudency, all things 
were maintained in a posture rather of opposition than merely 
of separation. If, may be said, therefore, in justification of 
the Judges, that there was not that co-operation which they 
had expected from the Government; that the re-establish¬ 
ment in 1775 of the Nizamut at Moorsliedabad in its old 

form, was not a symptom of any inclination to promote that 

# * 

♦ Sir C. Grey's Minute, see 5th Appendix to the Third Report of the 
Select Committee of the House of Commons (1831X p. 1145. 
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Lecture subordination of the Provincial Courts which was looked for, 

III. 

--and which would have been gradually accomplished, if the 

Supreme Court had been a Court of the Company. 

Conduct of And further, in criticizing the conduct of the Judges, some 

the judges. , # 

allowance must be made for the novelty of their position and 
their consequent ignorance of their relative and absolute 
duties. They were English lawyers sent out expressly to 
administer English law; they had been educated in a belief 
of its comprehensiveness' and perfection.* “They knew 
nothing of India, had never heard of Hindu or Mahomedan 
law, and would have despised it if they had : they had been 
accustomed to know that gross abuses of law and justice 
prevailed in India, and they imagined it to be their first of 
duties to show that they would resolutely exert the powers 
which they thought that they possessed, for the extension of 
the principles of the only law which they conceived to bo 
capable of protecting the interests of society. That they 
entertained a mistaken opinion of their own dignity and an 
equally unfounded contempt for the Company’s functionaries 
originated in the same cause, and to ignorance may be referred 
the origiu of their indiscretion and intemperance." 

No doubt at the time great passions and animosity were 

* 

excited, and charges were made against the Judges of exceed* 
ing their jurisdiction, and against Sir Elijah Impey in parti¬ 
cular of gross dereliction of duty. But these charges will 
not hear examination; and the personal question in these 
days readily yields to the interest of the political situation. 

They did And with regard to exceeding their jurisdiction, that charge 

not exceed . , , ° 

their juris- also m * general cannot be sustained. The Act of 1781 was 

dictlou ' pdssed, not because the jurisdiction had been exceeded, but 
because it had been found difficult to exercise it without 
conflict with the Provincial Courts and the Government; in 
short, because the Act of 1773 had proved to be a ruinous 

* Mill’s History of India, VoJ. IV., p. 242. 
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mistake. The 28th Section provides indeed an indemnity Lwmm* .» 

for the Governor-General in Council and the Advocate- -- 

General, for their transgressions of the law in opposition to 
the Judges, but no such indemnity will be found to have 
been granted or required for the Judges themselves. Parlia¬ 
ment, no doubt, felt that the Act had been a failure, not 
because it had been misapplied, but because it was wholly 
inapplicable and unsuited to the wants of the country. 

The Actofl781(21 Gco.*III.c.70) was passed to explain and Act^nf 
amend the Act of 1778, “ and for the relief of certain persons 

t 

imprisoned at Calcutta undcrajudgmentof the Supreme Court; 
and also for indemnifying the Governor-General and Council and 
all officers who have acted under their orders or authority in the- 
undue resistance made to the process of the Supreme Court.” 

It recited that doubts and difficulties had arisen with regard 
to the provisions of the Act of 1773, and the Charter which, 
had been issued uuder it, and that “byreason thereof dissen¬ 
sion hath arisen between the Judges and the Governor- 
General and Council and the minds of many inhabitants, 
subject to the Government have been disquieted with fears, 
and apprehensions, and further mischief may possibly ensue 
from the said misunderstandings and discontents if a season¬ 
able and suitable remedy be not provided.” And then the 
preamble proceeded, “ whereas it is expedient that the lawful 
Government of the provinces of Bengal, Behar, and Orissa, 
should be supported, that the revenues thereof should be 
collected with certainty, and that the inhabitants should be 
maintained and protected in the enjoyment of all their 
ancient laws, usages, rights, and privileges” 

It was expressly declared by that Act that the Supreme 
Court should not have any jurisdiction in any matter concern- jurwdio- 
ing the revenue or concerning any acts ordered or done in the aypmna. 0 
collection thereof according to the practice of the country, or Court * 
the regulations of the Governor-General and Council. Further, 
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jj wa8 <J e cla r ed that no person should be subject to its juris- 

-~ diction by virtue of possessing any interest in, or authority 

over, lands or rents within Bengal, Behar, or Orissa, or by 
reason of his becoming security foT the payment of such 
rents. Employment of a person, directly or indirectly, by the 
Company, or the Governor-General and Council, or by a 
native of Great Britain, was declared not to subject such 
person to the jurisdiction of the Court in any matter of 
inheritance or succession to lands or goods, or in any matter 
of dealing or contract between party or parties, except in 
actions for wrongs or trespasses, and also except in any Civil 
suit by agreement of parties in writing to submit the same 
to the decision of the said Court. Further, no action for 
wrong or injury should lie in the Supreme Court against any 
person whatsoever exercising a judicial office in the country 
Courts for any of his judicial decisions, nor against aDy person 
acting thereunder. 


The 

Governor- 

General 

and 

Council 

escepteU 

therefrom. 


The former Act had declared the Supreme Court incom¬ 
petent to try any indictment against the Governor-General 
or any of the Council for the time being for any offence not 
being treason or felony which such Governor or any of his 
Council should be charged with having committed in Bengal, 
Bohar, or Orissa. The Governor-General and Council and 
Chief Justice and Judges were declared not to be liablo 
to arrest or imprisonment upon any action, suit, or proceeding 
in the Court. The later Act declared that the Governor- 
General land Council should not be subject jointly or severally 
to the jurisdiction of the Supreme Court “ for or by reason of 
any act' or order, or* any other matter or thing whatsoever, 
counselled, ordered, or done by them in their public capacity 
only and acting as Governor-General and Council.” It was 
also provided that the order of the Governor-General and 
Council in writing should amount to a sufficient justification 
of all acts done thereunder; except that where British 
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subjects were concerned, the Court should retain its L bcto m t 

• • I 1 I 9 ^ 

jurisdiction. - 

With reference to the inconveniences which had arisen English 

lftW ZiO 

from applying English law to the Natives, the Supreme longer ap- 
Court was, by the 17th Section of the new Act, empowered Native*. 10 
to determine all actions and suits against the inhabitants of 
the city of Calcutta :• provided that their succession and in¬ 
heritance to lands, rents, and goods, and all matters of 
contract and dealing between party and party, should be 
determined in the case of Mahotnedans by the laws and 
usages of Mahomedans, and in the case of Gentoos by the 
laws and usage's of Gentoos; and where only one of the 
parties should be a Mahomedan or Gentoo by the laws and 
usages of the defendant. And in order that regard should 
be had to the civil and religious usages of the Natives, it 
was enacted that the rights and authorities of fathers and 
masters of families, according as the same might have boon 
exercised by the Gentoo or Mahomcdau law, should be pre¬ 
served to them; “ nor shall any acts done in consequence of 
the rule and law of caste respecting the members of the said 
families only be held and adjudged a crime, although the 
same may not be held justifiable by the laws of England.” 

It was also provided that the Supreme Court might frame Fower to 
such process and make such rules and orders for the execution H uit«.ble 
thereof in suits, civil or criminal, against the Natives of the ptocess- 
presidency as might accommodate the same to the religion 
and maimers of the Natives, so far as the same might consist 
with the due execution of the laws'and attainment of justice. 

Such rules and orders were to be subject to the royal approba¬ 
tion, correction, or refusal. 

But, perhaps, the most important part of the Act, and the R««>gnl- 

1 4 1 1 tion of tb& 

one which most completely reversed the policy of the Act of Provincial 
1773, was the recognition by Parliament of the Civil and 
Criminal Provincial Courts, existing independently of the 
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Supreme Court; and of the Governor-Genera] and Council, 
or some committee thereof, as the Chief Appellate Court of 
the country, and the vesting the Council with the power to 
frame Regulations for those Provincial Courts independently 
of the Supreme Court. The Sections are as follows:— 

Section 21.—And whereas the Governor-General and 
Council, or some committee thereof, or appointed thereby, 
do determine on appeals and references from the country or 
Provincial Courts in civil causes'be it further enacted that 
the said Court shall and lawfully may hold all such pleas and 
appeals in the manner and with such powers as it hitherto 
hath held the same, and shall lie deemed in law a Court of 
Record; and the judgments therein given shall be final and 
conclusive; except upon appeal to Jlis Majesty, in civil suits 
only, the value of which shall be £5000 and upwards. 

Section 22 gave the Court power to determine on all 
offences, abuses, and extortions, committed in the collection 
of revenue, or of severities used beyond what was customary 
or necessary to the case, and to punish the saute, provided 
the punishment should not extend to death or maiming, or 
perpetual imprisonment. 

Section 23.—And it is hereby enacted that the Governor- 
General and Council shall have power and authority from 
time to time to frame Regulations for the Provincial Courts 
and Councils. A proviso was added that His Majesty in 
Council might disallow or amend them within two years. 

The Act also declared that no action should lie in the 
Supreme Court against any judicial officer in the country 
Courts in respect yf any judgment or order of his Court, nor 
against any person for any act done in pursuance of such 
order; it being considered “reasonable to render the Pro¬ 
vincial Magistrates, as well Native as British subjects, more 1 
safe in the execution of their office." 

And finally, with regard to the indemnity in respect of the 



57 


THE SETTLEMENT OF 1781. 

« 

hostilities which had been carried on between the Court and Lwtvm m 

X LX# 

the Council, wherein said the Act “ many things have been- 

done not justifiable by the strict rule of the law,” it was 
enacted that the Governor-General and Council and Advo¬ 
cate-General and all persons acting under their orders, so far 
as the same related to the resistance to any process of the 
Supreme Court from January 1, 1770, to January 1, 1780, 
were thereby indemnified, discharged, and saved harmless 
from any action, suit, or prosecution whatsoever on account of 
tho said disobedience and resistance to the execution of the 
orders of the Court. 

Thus within eight years the main provisions of the The 

Settlement. 

Regulating Act were swept away, llie bupremc Court, of 1781. 
however, continued to exist, and ultimately, with its 
diminished powers and pretensions, won its way to greater 
Authority and respect, both from Europeans and Natives, than 
any other tribunal which has ever existed in India. Nothing, 

. however, in its subsequent history serves to justify or excuse 
the policy oT its founders. Their attempt to introduce an 
English superintendence of law and justice on the part of the 
Crown, and an administration of English rules of law and 
equity by an English Court, modelled according to English 
fashion, was made rashly and ignorantly, without any 
sufficient scheme or due preparation; without any measures 
being-taken to ensure the co-operation of the local authori¬ 
ties, but on the contrary with every attempt to impose upon 
them a policy to which they were opposed, and which they 
were determined to subvert. 

But in the Act of 1781, as in that of *1773, there is no Indefinite- 
plain statement of the relation in which the Indian terri- jurisdfe- 
tories stood to the British Crown, nor whether any Indian tion ’ 

% 

natives were to be comprehended under the term “ subjects,” 

por whether* the Provincial Courts were to have a concurrent 

* 

* Sir C. Grey's Minute. 
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Lbcturb jurisdiction with the Supreme Court, or an exclusive one; 
nor, if the latter, what were to be the limits of it. The 
phrase “ British subjects ” is used in both Acts in such a way 


Distinc¬ 

tion 

between 

Presidency 

Towns and 

Mofussil 

Berpe- 

tnated. 


Conclu¬ 

sion. 


as necessarily to exclude from its meaning tho Hindu and 
Mahomedan inhabitants; but, it is so used that, with respect 
at least to subjects not being natives of Great Britain or 
India, subsequent glosses made it almost impossible to affix 
any definite understanding to it. 

The result of the two Acts was that the distinction be¬ 
tween Presidency Towns and Mofussil which originated in 
the distinction between the Company’s factories and the 
Mogul territory was perpetuated. At the distance of nearly 
a century, it still exists. The influence of the Presidency 
Town system was, since the Act of 1781, but thinly scattered 
over the Mofussil, and the disputes and inconveniences which 
arose were temporary and occasional. The subsequent pages 
will show the progress which has during tho last twenty 
years been made towards obliterating this distinction and 
securing uniformity in the administration of justice. 

The Act of 1781 at all events settled the difficulties which 
had arisen under the Regulating Act, and tho settlement, 
crude and unsatisfactory as it was, was copied in the other 
Presidencies, and endured so long as the Company and the 
Mogul Empire existed. 

In Bengal a revised Code was issued in the same year as 
this important Act. Very little legislation had been effected 
under the Regulating Act; though, under the Act of 1781, a 
large body of Regulations continued to be passed for half a 
century. Thus the Act of Parliament, tho Revised Cotie, the 
Parliamentary recognition of the Sudder and Provincial 
Courts, the grant of legislative authority apart from the veto 
of the Supreme Court, the restriction of the powers of that 
Court, and the declaration of the right of Hindus and 
Mahomedans to their own laws and usages, were effected in 
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1781. A complete settlement was made sufficient to form 
the foundation of the Indian polity for three generations, 
and to mark the commencement of a new era in Indian 
History. 

In that ora the Supreme Court acquired authority and 
renown; and English lawyers in India have laid the founda¬ 
tions of a complete system of Anglo-Indian jurisprudence. 
They have carried out the ultimate end and object of the 
Regulating Act—an object which has redeemed the character 
of the Statute and of its immediate policy— viz., to teach 
both rulers and subjects in the East that respect for law 
which is the foundation of social order and the greatest gift 
which England has had it in its power to bestow on India. 
The angry opposition which has been at times excited has 
died away, and as India is now united under a monarchy 
which is itself limited by law, and is settling down, even in 
its farthest provinces, into a law-governed country, the wishes 
of the authors of the Regulating Act which they so utterly 
failed to accomplish may be said to have been ultimately 
fulfilled. 

I shall now trace separately the history of the legislative 
authorities which have from time to time existed throughout 
India, of the Supreme Courts, and other judicial authorities 
established in the Presidency Towns, and of the Civil and 
Criminal Courts of the country. In eighty yearn we shall 
arrive at a new epoch, the date from which nearly all exist¬ 
ing legislative and judicial authority dorivos its origin. • 
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Two fold power of legislation given—Extent of tho first power—Extent of the 
second—Excessive exercise of the powers—Parliamentary recognition 
thereof—Mode of exercising legislative power prescribed—Legislative 
power at Madras—At Bombay and Madras— Extent of the power—Ex 
tension of legislative authority in 1813—Power of taxation—Jurisdiction 
of the Legislature—Regulations to be laid before Parliament—Reservation 
of Sovereignty of the Crown—Power to make Articles of War—Customs— 
Power to alter the revenue aud impose new taxes—Statute Law in 1834— 
Necessity for reform in the Legislature—The Act of William the Fornth 
Provisions relative to legislation—Indian Law Commissionera—Local 
Legislatures superseded—Articles of War—OndusioiL 

I HAVE already described the extent of the legislative power 
granted by Parliament to the Company during the early 
period which preceded the passing of the Regulating Act. 
The most important exorcise of that power, whether within 
or in excess of its terms it is unnecessary now to enquire, 
occurred in 1772. In that year the President* and Council 
of Bengal made and ordained certain general regulations for 
the administration of justice, by virtue of which certain 
Courts, both Civil and Criminal, such as have already been 
described, were established throughout the Lower Provinces 
of Bengal, with certain definite rules of procedure and law. 

The Act of 1773 defined the extent of tho legislative 
authority of the Governor-General and Council, and placed 

* See Colebrooke’s Supplement to the Digest of Regulation*, Vol. III., 

j>. 1. 
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it under the supervision and subject to the veto of the Lbctcbe 

Supreme Court. No enactments of any importance were - 

passed till 1780, when the Governor-General and Council, 
considering that important changes had taken place in the 
constitution and civil government of those provinces since 
1772, passed certain regulations* for the more effectual and 
regular administration of justice in the provincial Civil 
Courts. Those Regulations were to be considered binding 
only till a new arrangement, should be made by authority of 
Parliament.t 

Later in the same year it confirmed and amended all 
existing regulations respecting the Sudder and Provincial 
Courts. And early in 1781 a revised Code was issued. 

These must be taken to have been passed in pursuance of 
the legislative power granted by the Regulating Act. They 
are not expressed to be registered in the Supreme Court, and 
probably were not so registered. 

But in 1781 the new Act of Parliament (21 Geo. III. c. 70) 
empowered the Governor-General and Council to frame Regu¬ 
lations for the Provincial Courts, without reference to the 
Supreme Court. It was under that authority that the Govern¬ 
ment preferred to act. But,they were unable to pass any 
Regulation which the Supreme Court was in any way bound 
to recognize, unless it was previously registered as directed 
by the Act of 1773. 

The Supreme Council, therefore, had from the first a two- Extent of 
fold power of legislation conferred by two separate Acts of power. 
Parliament. The one enabled them to make laws for the 
good order and civil government of the settlement at Fort 
William and all factories and places subordinate thereto, and 
to make any Regulations not repugnant to the laws of the 

* See Colebrooke’s Supplement to the Digest of Regulations, Vol. III., 
p. 14. 

t Ibid., p. 22. 
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realm, and to enforce them by reasonable sanctions ; but the 
exercise of the power was subject to the supervision of the 
Court. It has been said that the power so conferred was in¬ 
tended to apply only to Calcutta and its dependent factories, 
into which English law had already been introduced, and not 
to what are in that Act described as the territorial acqui¬ 
sitions of Bengal, Behar, and Orissa. But the Act does not 
appear to have been so understood; and the large body of 
regulation law mentioned above .was framed in pursuance of 
its powers for the benefit of the provinces. 

The second power of legislation was derived from the Act 
of 1781, by which the Governor-General and Council or some 
committee thereof or appointed thereby was empowered as a 
Court of Record to determine on appeals or references from 
the country or Provincial Courts in civil causes; and from 
time to time to frame Regulations for the Provincial Courts 
and Councils. Copies of such Regulations were to be trans¬ 
mitted within six months to the Court of Directors and to the 

♦ 

Secretary of State, anti if not disallowed within two years, 
were to be of force and authority to direct the Provincial 
Courts. Power to disallow or amend such Regulations was 
reserved to the Sovereign in Council. It was under this Act 
that, notwithstanding the limited purpose it professed to have 
in view, most of the Regulation law was passed. The Supreme 
Court had no power of supervision or of veto in reference to 
any enactments passed in pursuance of this statute, and in 
consequence the Council preferred to legislate under its pro¬ 
visions in preference to those of the earlier Act.. *Bnt the 
Court, on the other hand, was not in terms nor in effect bound 
by any Regulations which were not duly registered by it. 

Registration of laws in the Supreme Court or in any Court 
of Justice was rendered unnecessary by the Act* of William 
IV. passed in 1833. 

* 3 & 4 Wm. IV., c. 85, a 45. 
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The Regulations passed in pursuance of the authority Lmturb 
granted in 1781 were doubtless far in excess of the legislative 
power, having regard to the precise terms in which it was ^erciseof 
granted. But after several years of its exercise, Parliament the P° wera - 
itself* referred to that power as if it were one of making a * 


regular Code affecting the rights, persons, and property of the 
Natives and others amenable to the Provincial Courts. That 


was a Parliamentary recognition of the power which the. 

Indian Council had assumed to exercise. The Council, re¬ 
gardless of the limited extent of its legislative authority, had 
passed numerous Regulations; and in 1793 collected and 
passed them in the shape of a Revised Code. 

The Act of Parliament to which I have just alluded was Parlia- 
passed in 1797. It recited that various Regulations for the 
better administration of justice among native inhabitants and therKo£ - 
others within the Provinces of Bengal, Behar, and Orissa were 
from time to time framed by the Governor-General in Council 
in Bengal. It recited, also, that it had been established as 
essential to the future prosperity of the British territories in 
Bengal that all Regulations passed by Government affecting 
the rights, properties, or persons of the subjects should be 
formed into a regular Code, and printed with translations in 
the country languages; that the ground of every Regulation 
should be prefixed to it; and that the Courts of Justice within 
the Provinces should be bound to regulate their decisions by 
the rules and ordinances which such Regulations might con¬ 
tain. Parliament referring to these proceedings considered 
% 

that it was essential that so wise and salutjiry a provision 
should he Btrictly observed, and that it should not be in the 
power of any Governor-General in Council to neglect or dis¬ 
pense with it for the future. 

Accordingly)- it was enacted that all the Regulations of that Mode of 

exercising 

* See 37 Geo. III., c, 142, a. 8. 
t Ibid . 
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Lectors Council- affecting the. rights, property, or persons of the 
-—— Natives, or of any other individuals who might be amenable 
fegblatiye *0 the Provincial Courts of Justice (thereby recognizing the 
prescribed. f u n ex tent of the legislative authority which had been as¬ 
sumed and exercised), should be registered in the Judicial 
Department, and formed into a regular Code, and printed 
with translations in the country languages, and that the. 
grounds of each Regulation should be prefixed to it. And all 
the Provincial Courts of Judicature were directed to be bound 

-A m 

thereby, and to regulate their decisions accordingly. Copies 
of the Regulations were directed to be annually transmitted 
to the Court of Directors and to the Board of Commissioners. 


By this Act, therefore, the legislative power of the Governor- 
General, independently of the Suprenie Court, was recognized 
and confirmed, and endeavours were made to place it under 
control. It was not, however, the first endeavour to place 
the legislative power in India under some restrictions; for 
George the First’s Charter had reserved to the home authori¬ 
ties a power of supervision. But at this time a formal publi¬ 
cation, a written record of reasons for resorting to particular 
enactments,, and official communication of their contents to 
the authorities in England, were deemed to be necessary 
expedients for placing a check on any hasty exercise of 
power. 

Legislative The legislative power being thus firmly planted in Bengal, 

power 9 ^ 

Madras, it next became necessary to establish a similar authority in 
the other Presidencies, Accordingly, in the year 1800 the 
Governor* and Council of Fort St. George at Madras were in¬ 
vested within the territories subject ft) their government with 
• the same legislative power as had previously by any Act been 
given to the Governor-General and Council of Fort William, 
that is, they were empowered to frame Regulations for the 
Provincial Courts and Councils‘annexed to that Presidency. 

* See 39 & 40 Geo. ITI., c. 7ft, & 11. 
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Agaitf in 1807 an Act* was passed amongst other things Lkotctbe ^ 

“for tho better government of the settlements of Fort St.- 

George and Bombay.” It recited the expediency of granting b^y^d" 
to the two local Governors in Council the same powers of Madraa - 
government within their respective territories as were vested 
,iin the Governor-General and Council for the government of 
•’Tort William. It accordingly empowered them respectively 
from time to time to make and issue such rules and regula¬ 
tions for the good order and ’civil government of the towns 
of Madras and Bombay, and of the Company’s settlements at 
Fort St. George and Bombay, and other factories subordinate 
thereto, and to add the necessary sanctions, as the Governor- 
General in Council might make for the good order and civil 
government of Fort William. But it provided that registra¬ 
tion thereof in the Supreme Courts of Fort St. George and 
Bombay respectively should he necessary to their validity. ■ 

Such tegulalions wcie to be subject to appeal as provided by 
existing Acts of Parliament.! 

As these Acts of 1800 and 1807 were later thau the Act of ® xtent ot 

the power. 

1797/ it might reasonably be considered that the local 
Goveruoia and Councils had legislative powers conferred on 
them, not as defined by the Acts' of 1773 and 1781. hut as 
recognized aud confinned by the Act of 1797. A- 

It docs not appear that the Governor-General exercised 
any direct authority over the Governors in Council at Madras 
or Bombay in the matter of making laws. He had control 
over them in political matters under the Act of 1773, and in 
revenud mattvas and all cases whatever under the Act of 
1797. A eopy of every regulation passed 
Bombay was sent to tho Governor-General in Council; but 
it does not appear that it was submitted for approval before 
being passed,' The legislative powers of tho Goyernor- 

* 47 Geo. III., sefls. 2, c. C8. 

t Vida 13 Geo. III., e. 03 ; and 39 & 10 Geo. III., c. 79. 

F 
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Ll jy Blr General’s Council were confined by the terms of Its constitu- 

- - tion and in practice to the Presidency of Bengal. ’ 

Extension j n 1813 the legislative power so conferred on all three 
legislative Councils was extended, and at the same time placed under 
inl 81 & y still greater control. The Governor-General and the Go¬ 
vernors in Council in their respective Presidencies, with the 
sanction of the Court of Directors and the Board of Commis- 

• 0 

sioners, were empowered by an Act* passed in that year to' 

impose duties and taxes within the* towns of Calcutta, Madras, 

and Bombay; for*the enforcing of which taxes, regulations 
* * 

were directed to be made by the Governor-General and 
Governors in Council in the same manner as other regula- 
tions were made. 

Jurwdic- was a j so provided in the same Act] that the regulations 
Legfela- should apply to ail persons who should proceed to the East 
ture * -Indies within the limits of the Company’s government. 
iu*rula- And in addition to the rule which had compelled the 
lftiT*ljefore Indian Government to forward to the authorities in England 
mTnt* copies of all regulations passed, it was then enacted* that 
copies of legislative regulations, made by the Several Govern¬ 
ments of India, and required by vaiious Acts of Parliament 
to 1 m* sent home, should be*annually laid before Parliament. 

~ Section 95 of the same A f enacted “that nothing in this 
Act contained shall extend or be construed to extend to pre¬ 
judice or affect the undoubted sovereignty of the Crown of 
the United Kingdom of Great Britain and Ireland in and 
over tjic said teiritorial acquisitions/' 

Then followed two Sections, one of which (See. 9G) tumbled 
,f all ibr'* n '>”".~;tnonts to make Articles of War for the 
order and discipline of ‘.he native Officers and soldiers in their 


* 53 Geo. IIL, c. 155, a*. 5)8, DO, and 100. 
t Section 35. 

$ Vide Section 60. 
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respective serviqe; and for the administration of justice by lktos* 

Courts Martial to be holden on such officers and soldiers.- 

and for the constitution and manner of proceeding of such 
Courts Martial. * 

Another Section (98) authorized them, with the sanction of Customs, 
the Home authorities, to impose, within the limits of their 
respective Presidencies, duties of customs and other taxes in 
respect of all goods and property and on all poisons, British- 
born or foreigners, being therein. 

In addition to those three powers of legislation conferred Power to 

alter the 

under the Acts of 1773, 1781, and 1813, a general power of levenuo 
altering the revenue, and of imposing new taxes, had becnj^^^ 
exercised within the provinces, anti is alluded to more than 

p 

once in Acts of Parliament. But as thcie is no Act which 

4 

P 

expressly conterred it, such power has generally been con¬ 
sidered to rest on the inheient powers of government; 
whether derived in succession to tlic native authority from 
the grant of the Dewanny, or from those Statutes by which 
the general power of government or of ouloring the levenues 
had been gi*ren or continued to the Company. 

Thus from time to time the legislative povveis of the j^ute , 
Councils were developed; and in pursuance of those powers, 1834. 
they enacted laws and regulations ‘till 1834. Down to that 
date, which’is the important epoch in the history of Indian 
legislation, there were five different bodies of Statute law in 
force in tlio empire. First , there was the whole body of 
English Statute la>v existing in 1726 so far as it was appli¬ 
cable, which was introduced by the Charter of George I., and 
which applied, at least, in the Presidency Towns, tkecmdly, 
all English Acts subsequent to that date which are expressly 
extended to any part of India. Thirdly, tlie Regulations of 
tho Govemor-flenerars Council, which commence with the 
Revised Code of 1793, containing forty-eight regulations, all 
passed on the same day (which embraced tho results of 

f2 ‘ 
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Lecture twelve years' antecedent legislation!, and were continued 

I V» B , 

-down to the year 1834. They only had force in the terri¬ 
tories within the Presidency of Bengal. Fourthly , the 
Regulations <5f the Madras Council, which spread over the 
period of thirty-two years, viz. from 1802 to 1834, and are in 
force in the Presidency of Fort St. George. Fifthly , the 
Regulations of the Bombay Code, which bpgan with the 
Revised Code of Mr. Mountstuart Elphinstone in 1827, com¬ 
prising the results of twenty-eight years' previous legislation, 
and were also continued till 1834, having force and validity 
in the Presidency of Fort St. David. 

Necessity In 1833 the attention of Parliament was directed to three 
in r J»a 0rm leading vices in the frame of Indian Government. The first 
j^re 8la " was in the naturo of the laws and regulations; the second 
was in the ill-defined authority and power from which these 
Various laws and regulations emanated; and the third was 
the anomalous and sometimes conflicting Judicatures by 

• e 

which the laws were administered,’ or in other words the 
defects were in the laws themselves, in the authority for 
making them, and in the manner of executing them. The* 
Judges of the Supreme Court at Calcutta thus expressed 
themselves in reference to this subject:—“In this state of 
circumstances, no one can pronounce art opinion, or form a 
judgment, however sound, upon any disputed right of persons, 
respecting whidi doubt and confusion may not be rai$cd~by 
those who may choose to call it in question; for very few of 
the public or persons in office at home, not even the law 
officers, can be expected to have so comprehensive and dear a 
view„of the Indian system, as to know readily and familiarly 
the bearings of each part of it on the rest. There are English 
Acts of Parliament specially provided for India, and others of 
which*it is doubtful whether they ajiply to India wholly, or 
iu port, or not at all. There is the English common law and 

* See Hansard’s “Parliamentary Debates” (1833), Vol. XVIII., p, 729. 
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constitution, of which the application is, in many respects, ***®™*» 

still more obscure and perplexed; Mahomedan law and usage; --— 

Hindu law, usage, and scripture; Charters and Betters Patent 

of the Crown; Regulations of the Governments, some made 
% 

declaredly under Acts of Parliament, particularly authorizing 
them, and others which are founded, as some say, on tho 
general power of government entrusted to \he Company by 
Parliament, and ns others*assert on their rights as successors 
of the old Native Government; some Regulations require 
registry in the Supreme Court; others do not; some have 
effect generally throughout India: others are peculiar to one 
Presidency or one town. Then? are commissions of the 
Governments, and Circular Orders from the Nizamut Adawlut 
and from the Downnny Adawlut; treaties of the Crown; 


treaties of the Indiau Government; besides inferences drawn 


at pleasure from the application of the droit public and the 
law of nations of Europe,.to a state of circumstances which 
will justify almost any construction of it, or qualification of 
its force.*’ 


d “ for effecting The Act of 
an arrangement with tho East India Company and for the thcFounh 
better government of Her Majesty’s Indian territories till 
April 30th, 1854.” It was enacted in the 43rd section " that 
the Governor-General in Council should have power to make 
laws'and regulations for repealing, amending, or altering 
any laws or regulations whatever now in force or hereafter 
to be in force in the said territories or any part thereof; to 
make laws and regulations for all persons, whether British 
or Native, foreigners or others, and for all Courts of Justice, 
whether established by Her Majesty’s Charters or otherwise, 
and the jurisdiction thereof and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories and for all servants of tho said Com- 


AccordinglV jn that year an Act? was passe 


* 3 & 4 Win. IV., o. 85. 
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panyThe exceptions’ to this sweeping power were that the • 
Governor-General in Council should not have power to make 
any laws which should affect any of the provisions of this 
Act or of the Mutiny Acts, or of any Act thereafter to be passed 

s 

in anywise affecting the Company, or the said territories, or the 
inhabitants thereof; nor should it have power to make any 
laws which should iu any way affect any prerogative*of the 
Crown, or the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten laws* or 
constitution of the United Kingdom of Great Britain and 
Ireland, “ whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or the 
sovereignty or dominion of the Crown over any part of the 
said .territories. 1 ’ 

By a later Act,-16*& 17 Viet. e. Do, s. 20, no law was to bo 
rendered invalid, only because it affected any prerogative of 
the Crown, provided the previous sanction of the Crown had 
been obtained. 

The following provisions were made in the Act of William 
IV.:- 


» 

(1.) That the Governor-General in Council should forth- 
_ with repeal ail laws which should he made by him, but 
be disallowed by the Court of Directors. 

(2.) That all his laws should be of the same force and 
effect within the said territories as an Act of Parliament, and 
should be taken notice of by all Courts of* Justice. Registra¬ 
tion in any Court of Justice was declared unnecessary. 

> * , • 

(3.)' ’fhc Legislature could not, without the previous sanc¬ 
tion of the Court o‘f Directors, authorize any Court of Justice 
not established by Royal Charter to sentence to death any of 
His Majesty’s natural-born subjects bom in* Europe, or the 
children of such subjects. Nor could ho abolish any of tho 

Courts of Justice established by Koyal Charter. 

• 

* See ponte.ft, page 82 , note . 
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Law Com¬ 
missioners. 


An express reservation was made of the right Qf Parliament taeroius 

to continue to legislate for the Indian territories and their —;- 

inhabitants; to control, supersede, or prevent all proceedings 
and acts whatsoever of the Governor-General in Council, and 
to repeal and alter at any time any law whatsoever made 
by him. Ami the better to enable Parliament to exercise 
such power, the laws of the new Legislature were directed to be 
laid before both Houses of Parliament in the same manner as 
those which had been previously made by the several Govern-, 
ments in India. 

Some subsequent Sections* relate to the establishment of 
the Indian Law Commissioners. 

Xu power was given in this Act to the Governors in Council 
of the different Presidencies to make Laws, but they were turea 
empowered to propose drafts of new laws with the reasons B edod. 
for them to the Govdrnor-Goneral in Council; who was 
required to take the same into consideration, and to com¬ 
municate his resolutions thereon to the Government which 

a 

had proposed thorn. 

By Suction 73, the power to make Articles of War for Articles of 
the government of the Native officers and soldiers in the ^ » 
military service of the Company and for the administration 
of justice by Courts Martial, which had by the Act of 1813 
bpon distributed over the three Legislatures, was now vested 
in the Governor-General in Council. 

Thus there was established in India one central legislative Conclu- 

authority in place of the three Councils which had before 

% 

existed. The new Council was artned with authority to pass 
Laws and Regulations for the whole of ‘the British territories 
in India, It continued to exist with some changes and 
modifications till 1*861, when it again gave way to the 
prevalent’desire for local legislative Councils. During that 
time it passed a considerable number of Acts, some of general 

* ' * Sections 52, 53, 54, ami 55. 


Bion. 
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application throughout the empire, but the greater portion 
having a limited and partial operation. Local Legislatures 
had been tried and superseded by an Imperial Legislature, 
which in its turn was found inadequate to tho political neces¬ 
sities of the country. An attempt was made to increase its 
usefulness and authority in 1853. But in 1861 a new system 
was introduced Jby which local Legislatures were re-estab¬ 
lished, not to supersede, but to work in harmony with, and to 
a certain extent in subordination fo, the Legislative Council 
of the Viceroy. The Supreme Council, however, retains the 
power of making laws and regulations for the whole of India, 
as well over those portions which arc subject to, as over those 
which arc freed from a local legislative control. Tho changes 
which in 1853 wore made in the constitution of the Council 
of 1834, and the chat actor of th6 new legislative system 
which was established in 1861, will be described in the next 
Lecture. 



LECTURE Y. 




TJTE LEGISLATIVE COUNCILS— (Continued). 


Reform of the Council in 1853—Nature of the changes made—Effect thereof— 
The Legislatures of 1834 ami 1853 compared—Advantages of the new system 
—Desire for local Legislatures—Despatch of Lord Canning—His proposal 
to establish local Legislatures—View of the English Government—The 
. Indian Councils' Act, 18G1—The Governor-General's Council—Assent to 
l£ws—Legislative powers of the Gnuicil—Legislative power of the 
Governor-General—Local Legislatures at Madras and Bombay—Previous 
sanction the Governor-General necessary to certain bills—Power to the 
Governor-General in Council to establish other local Legislatures—Power 
of Legislatures so established—Local Legislature in Bengal—Character* 
and functions of the Councils. 


The Legislature established by the'Act of 1834 lasted for Reform 
twenty-seven years ; but a considerable change was made in in^^" 0 ' 1 
its character ami constitution by an Act passed in 1S53. The 
former Act was passed for a period of twenty years, and ac- 
cordingly fresh legislation became accessary. Though ^he 
Council was continued upon the same footing in respect of its 
being the one legislative authority of India conipetpnt to 
enact laws for the whole of the British territories therein, 
the new* Act made so many alterations that the system was 
entirely changed. The principal alteration, which finally 
led to the re-cstablishment of local Legislatures, was the 
introduction of representative members from the sister 
Presidencies. 

* 16 & 17 Viet, c. 03 — An Act to*provide for tlic government of India. 
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Nature of 
the 

changes 

made. 


1 Effect 
thereof. 


The Legis 
latnreft of 
1834 and 
1853 

compared. 


It was provided by the new Act passed in 1853* that certain 
Legislative Councillors should be added to the existing 
Council; that no law made by the Council should have force 
or be promulgated until the same had been assented to by 

a 

the Governor-General whether ho had or had*not been preseut 
in Council at the making thereof; and that HO SJldl law 
should bo invalid by reason gnly that the same affected any . 
prerogative of the Crown, provided the previous sanction of 
the Crown thereto had been obtained. It authorized Her 
Majesty to appoint a commission in England to consider tho 
recommendations and reports of the Indian Law Commis¬ 
sioners. 

The effect of the new Act was to enlarge the Council, when 
acting in its legislative capacity, by tho addition of new 
members, called Legislative Members, of whom two were 
English Judges of the Calcutta Supreme Court, and tho. 
others were appointed severally by tho local Governments. 
At the same time the fourth ordinary Councillor, who Held 
under the former Act the corresponding office of Legislative 
Member, was made a member in the executive branch as 
well'as in the legislative branch. Consequent upon tlicso 
changes, discussion became oral instead of in writing; bills 
were referred to select committees -instead of a single 
member; and legislative business was conducted in public 
instead of in secret. The system so introduced’ was con¬ 
sidered by those who were well versed ■ in it to he an infinite 
improvement upon tho former system. 

Under the former Act the sole power of making laws in 
India was vested in the Governor-General of India in 
Council. -That body consisted of the Governor-General and 
four ordinary members of Council; the Commandcr-in* 
Chief, if appointed an extraordinary member of Council, also 
formed one of the body. Of the four ordinary members it 

* 16 & 17 Viet!, c. 05, b. 22. 
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was directed that three should bo appointed from persons in Lectubb 
the covenanted service of the East India Company, and the_1_ 


fourth from persons who had never been in the service. The 
duty of the fourth ordinary member was confined entirely to 
the subject of legislation, lie had no power to sit and vote 
in the Executive Council, but only when meetings were held 
for the purpose of making laws. It was not jaecessary that 
ho should be present to form a quorum even at those meetings, 
although he was particularly charged with the duties of legis¬ 
lation. He* was bound to give his whole time'and attention 

a 

to the work of legislation, but he had no pre-eminent control 
over it. lie was charged with the task of giving shape and 
connexion to the several laws as they passed, with the labour 
of collecting local information, and with bringing his legal 
skill to the assistance of the, Council. 

By the .Act.'of lSoJ} the duties which under the former 

Act ha<l rested principally on the fourth ordinary member of 

Council were performed by many. The Governor of each 

Presidency and the Lieutenant-Governor of each Lieutenaut- 
* 

Governorship was empowered to appoint a Legislative 
Councillor. The Legislative Councillors so appointed were 
members of the service of a certain standing, and therefore 
of knowledge aud experience. 

Sueli a system had many advantages over that which pre- Advant 
coded it, oven while the Indian Law Commission was in full thnV«v 
operation; for the Legislative Councillors had the power s - 
which the Law Commissioners had not of proposing ahy law 
which they considered necessary or beneficial, of opposing any 
law which they deemed unnecessary or injurious, of support¬ 
ing their opinion by argument in Council, and of voting on 
every subject which came under discussion. The Legislative 
Couueil was not diminished in other respects: for every 
member of the .Executive Council, including the fourth 

r 

* Consult Minute of Mr. Peacock dated 3rd November, 1859. 
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member who obtained the power to sit and vote at all meet¬ 
ings, was also a member of the Legislative Council; It was 
simply increased by members of practical experience. In 
addition to the Legislative Councillor, the Chief Justico of 
Bengal and one of the Puisne Judges of the .Supreme Court 
selected by the Governor-General were also members; and 
six members *,in addition to the Governor-General or the 
Vice-President or Chairman were, necessary to form a quorum, 
and the presence of one of the Judges or of the fourth 
ordinary member was rendered essential. 

Notwithstanding the improvements which it was considered 
on all'hands that the Act of 1853 had introduced, it became 
necessary to re-consider the whole subject of the establish- 
meat and exorcise of legislative authority. Madras and 
Bombay complained of the enormous preponderance of autho¬ 
rity which Bengal through her Council acquired over the 
sister Presidencies. The wide extent of dominion subject to 
the legislation of the Council rendeied it impossible that all 
questions could be settled by the light of adequate informa¬ 
tion and experience. And the internal governance of the 
Council itself-was such that it was rapidly assuming the 
character, contrary to the intentions of Parliament, of a repre¬ 
sentative and debating society assembled for the purposes of 
inquiry into and redress of grievances. 

Lord Canning, in a despatch dated the 9th December, 1859, 
pointed out what ha> considered to he the chief faults of the 
Legislature as it then existed. • In the first place it was in¬ 
vested with forms /uid modes of procedure closely imitating 
those of the Hou’se of Commons. There were 136 standing 
orders to regulate the proceedings of a dozen gentlemen 
assembled in Council; which led to delay and confusion. 
The assumption of the procedure of the House of Common^ 
caused the impression, contrqry to the intentions of Govern¬ 
ment, that reports and returns should bo mlcred .by the 
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Council from the local administrations, that long debates Ltcron* 

should be held on questions of public interest, and that- - _ 

measures should be introduced independently Of the iUxeCU- 
tive Government. 

I 

Lord Canning also expressed his opinion with reference to 
the constitution of the Council that although a return to the 
system* which existed before lS j.'l was impossible, it well de¬ 
served consideration whether a partial return to the still 
earlier system which prevailed before IfSdd was not advis¬ 
able. “ There is no doubt,” he says, “ that the introduction 
• « * 

of a single member from each local Government lias been a 

o 

great advantage. But although an improvement has b^en 

» 4 

thus made in the system antecedent to 183 k I do not think 

V 9 

it h^s been carried far enough. I do not think that the 
principle of representing tlie local Governments having been 
once admitted, the Governments of Madras and Bombay can 
be reasonably expected to be satisfied with the share which 
they at'present have in any legislation directly concerning 
their own Presidencies, ami I believe that by giving them a 
much larger share in it, careful local measures may be facili¬ 
tated and expedited, without leading to any interference with 
measures of a general character, or with the authority and 
responsibilities of the Governor-General in Council/* 

The Governor-General, after discussing and condemning an His 
alternative suggestion to increase in the existing Council the toesta- 
number of members drawn from the two subordinate Presi- 
dencies, proposed that the Council should be broken up into tures - 
three distinct Councils at Calcutta, Madras, ami Bombay. 

This whs the first step in the policy of decentralization which 
was destined to absorb so large a share of public attention 
under the Government .of Lord Mayo. 

Lord Canning himself proposed not merely that the 
Governors of Madras and Bombay should each have a 
Legislative Council, but that Bengal and the North-West 
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Lbotde* Provinces and the Punjab should each' have its separate 

--Legislature. He also said that two things were essential in 

forming a body of advisers to the .Governor-General in legis¬ 
lative matters. One that it should be capable of being 
assembled for business in other places than Calcutta; and 
the other that it should so. conduct its business as that the 
opinions and, votes of Natives mot skilled in the English 
language could be taken. He proposed that all measures of 
local administration not affecting the revenue should fall 
within the competency of the local Councils; but that if the 
matter affected the revenue, the sanction of the Governor- 
General in Council should be first obtained to the introduc¬ 
tion of a bill upon the subject. The making of laws for 

• i 

those provinces which have uo Legislative Councils, that is 
for non-regulation Provinces, should be vested in the Legis¬ 
lative Council of the Governor-General. 

The events which immediately led to the passing of the 
Indian Councils’ Act, 18G1, were the differences which arose 
between the Supreme Government and the Government of 
Madras on the Income Tax Bill; the doubts which had been 

raised as to the validity of laws introduced into uon-regula- 

% 

tion Provinces without enactment by the Legislative Council; 
and the address of the Legislative Council for the com- 

9 

munication to it of certain correspondence between the 
Secretary of State and the Supreme Government of India. 
View of Sir Charles Wood, in introducing the Bill into the House 
English of Commons, recapitulated* the objections to the existing in- 

ment" 1 stitution, which appeared to be quite as strongly felt by the 

Home authorities as by the Government in India. Ho com¬ 
plained that, quite contraiy to what was intended, the Council 
had become a sort of debating society or petty parliament. 
He quoted Sir Lawrence Peel’s criticism upon its proceedings) 
that it “ has no jurisdiction in the nature of that of a grand 

* See Hansard's Parliamentary Debates, Vol 163, p. 639. 
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inquest of the nation. Its functions are purely legislative, L*»tubk 

and are limited even in that respect. It is not an Anglo- 

Indian House of Commons for the redress of grievances, to 
refuse supplies, and so forth.” 

• The view which was taken by the English Government of 
the changes which had become necessary was thus explained: 

“ I propose,” said the Secretary of State, “ that when the 

Council meets for the purpose of making laws, the Governor- 

£ 

General mould summon, in addition to the* ordinary members 
of the Council, not less than six nor more than twelve 
additional members, of whom one-half at least shall not hold 
office under the Government. These additional members 
may be either Europeans, persons of European extraction, or 
Natives. Lord Canning strongly recommends that'the Council 
shogld hold its meetings in different parts of India for the 
•purpose of obtaining at - times the assistance of those Native 

chiefs and nobles whose attendance at Calcutta would bo im- 

# 

possible, or irksome to themselves, I do not propose that the 

Judges ex-ojficio shall have seats in the Legislature; but I do 

* 

not. preclude the Governor-General from summoning oue of 
their number if he chooses. The Council of the Governor- 
General, with these additional members, will have power to 
pass laws and regulations affecting the whole of India, and 
will have a supremo and concuri'ent power with the minor 
•legislative bodies which I propose to establish in the Presi¬ 
dencies and other parts of India.” 

And with respect to giving the power of making laws to 
the Governors and Councils of other Presidencies, ho says, 

“Lord -Canning strongly feels that although great benefits 

have resulted from the introduction of members into his 
. • 

Council who possess a knowledge of localities, the interests of 
which differ widely in different parts of the country; yet the 

* These were increased .to five and afterwards to six. Sec 24 & 25 
Viet. c. 67, s. 3 ; 32 & 33 Yict. c. 97, a. 8 ; 37 & 38 Viet c. 91. 
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Iisotcrs change has not been sufficient in the first place to overcome 

-the feeling which the other Presidencies entertain against 

being overriden, as they call it, by tile Bengal Council; or, on 
the other hand, to overcome the dis^dvantajjes of having a 
body legislating for these Presidencies without acquaintance 
with local wants and necessities. This must obviously be pos¬ 
sessed to a much greater extent by thos? residing On the spot. 
And,- therefore, I propose to restore, I may say to the Presi¬ 
dencies of Madras and Bombay, the power of passing laws and 
enactments on local subjects within their own territories; and 
that the Governor of the Presidency, in the same manner as 
the Governor-General, when his Council meets to make laws, 
shall summon a certain number of additional members, to be 
as before, either European or Native, and one-half of whom at 
least shall not be office-holders.” 

TheTndian Thus the “Indian Councils’ Act, 1861,"* was passed in 

Councils 1 

Act, 1861. order to consolidate and amend former Acts of Parliament re¬ 


specting the constitution and functions of the Council of the 
Governor-General, and to give power to the Governors in 
Council in Madras and Bombay to make laws for the govern¬ 
ment of those Presidencies, and to enable the like legislative 
authority to be constituted in other parts of Her Majesty’s 

Indian dominions. 

< * 

The The Governor-General in Council is authorized to appoint 

General’s* the times and places of meeting! of his Legislative Council, 
Council. an( j un( j er certain restrictions to make rules for the conduct 

of its business. The Legislative Council has no power to 
traasact any business other than the consideration and enact¬ 
ment of measures introduced into the Council for the purpose 
of such enactment, The previous sanction of the Governor- 
General is necessary before any measure can be introduced 
infco Council affecting (1) the public debt or public revenue 
of India, or by which any charge can be imposeil on. such 


* 24 ts 25 Viet. c. 67. t See also 33 Viet. c. 3, s. 3. • 
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revenues ; (2) the religion or religious rites, and usages of any 

cla&s of Her Majesty’s subjects in Indian (3) the discipline or- 

maintenance of any part of Her Majesty's military or naval 
forces; (4) thJ relations of the Government with foreign princes 
or states. 

The assent of the Governor-General to any law is necessary to 
to its validity, whether or not he has been present in Council 
at tye making thereof. The Governor-General can withhold 
his assent absolutely, Or may reserve the same for the pleasure 
of Her Majesty thereon ; whose assent in that ease is necessary, 
and will }>o signified through the Secretary of State for India 
in Council. The Crown also has power to disallow any law 
which lias been assented to by the Governor-General. In that 
Case the law so disallowed will be made void and annulled 


from the date on which the ’Governor-General shall proclaim 
or signify to his Council that it has been disallowed 

The legislative powers of the Council extend (I; to repeal, Legislative 
amend or alter any laws or regulations in force in the British ^ cl> ° 
territories in India ; (2) to make laws (or all persons, whether 
British or Native, foreigners or others, and for ail Courts of 
Justice, and lor all places and things within those territories; 

(il) for all British subjects, whether or not in the horvice of 
the Government of India, within the dominions of princes 
and btates in alliance with Her Majesty;* (4) for all Native 
Indian subjects beyond the Indian territories.t But it 
was expressly declared that that legislative authority should 
not extend to repeal or in any way affect any provisions of 
any Act of Parliament passed at any time .after the year 
18(>0 which in anywise affects Her Majesty's Indian terri¬ 
tories or the inhabitants thereof. Nor does it extend to pass 
any law which may affect the authority of Parliament, or the 
constitution and rights of the East India Company, or any 


* See 28 & 29 Viet. c. 17. 
t See 32 & 33 Viet c. 98. 

G 
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part of the unwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland whereon may depend 
in any degree the allegiance of any person to the Crown of the 
United Kingdom, or the sovereignty or donlinion of the 
Crown over any part of the said territories.* 

* The Indian Councils’ Act contains the some expressions os those 
used in the eariien Act of William the Fourth (section 43). Their mean¬ 
ing was the subject of discussion in the case of Ameer Khan , ami I append* 
the following passage from the judgment of Mr. Justice Norman in that 
case ; See 6 Bengal Law Reports, p. 450 :— 

“In order to see what is meant by tin* words ‘unwritten laws or 
constitution whereon may depend in tfny degree the allegiance of any 
person/ it is necessary to consider first what allegiance is. It is the 
true and faithful obedience of the subject to the sovereign. Everyone 
bom within .the dominions of the king \>f England, or in the colonies 
or dependencies, being under the protection therefore according to 
our common law owes allegiance to the king. Every British subject 
is bom a debtor by the fealty and allegiance which he owes his 
sovereign and the State, a creditor by the benefit and protection of the 
king, the laws, and the constitution. ‘Allegiance,’ says Sir William 
Blackstone (a), ‘ is the tie which binds the subject to the king in return 
for that protection which the king affords to the subject’ Foremost 
amongst the privileges assured to the subject by the protection of the 
sovereign is liberty and security of the person. The Crown cannot 
derogate from those rights. Bracton tells us that ‘ the king is under 
the law, for the law makes the king.’ The king cannot interfere 
with the liberty of the subject, nor deprive him -of any of hifc rights. 
How absolute soever the sovereigns of other nations may be, the 
king of England cannot take up or detain the meanest subject at bis, 
mere will and pleasure. 

44 1 will proceed to consider what ait* the i unwritten laws and con¬ 
stitution’ of the United Kingdom which are alluded to in the section (ft). 
It is weft known that the provisions of the (heat Charter and the 
Petition of Right are for the most part declarations of what the 
existing law was, no* enactments of any new law. They set forth and 
assert the right of the subject, according to what was assumed to be the 
ancient unwritten laws and constitution of the realm. * * * 

41 Now if it be true that allegiance and protection are reciprocally due 
from the subject and the sovereign, it is evident that the strict observ- 


(a) 3 A 4 Wm. IV. c. 85, s. 43. 

(ft) 2 Stephen's Blackstone, p. 413. 
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And in particular the Council has no authority to repea 
or affect by their legislation any of the provisions which, at - 
the time of the passing of the Indian Councils’ Act, remained 
*iri force of the Acts* noted below. 

' Nor can it affect any Act enabling the Secretary of State 
in Council to raise money in the United Kingdom, for the 
Government of India, nor any Act for punishing mutiny and 
desertion in Her Majesty’s Army or in Her Majesty’s Indian 
forces respectively.f * 

It was provided that no law made by the Governor-General 
in Council should be deemed invalid by«jreason only that it 
affected the prerogative of the Crown. And it was further 
enacted that the laws and regulations which had been pre¬ 
viously made in respect of any non-regulation province should 
not be deemed* invalid, notwithstanding any doubts which 
might be entertained whether they had been made in due 

conformity with or in pursuance of any valid legislative 

* 

authority. 


wire of the laws which provide for such liberty and security ensures 
the faithful and loving allegiance of subjects. * * * * 

. * u On tjhc faithful observance by the sovereign of the unwritten laws and 
constitution of tho United Kingdom, as contained in the Great Charter 
and other Acts which I have mentioned, depend in no small degree the 
allegiance of the subjects. It would be a . startling thing to find that 
they could be taken away by an Act of the subordinate Legislature. 
It would be a strange thing indeed if a great popular assembly, like the 
Parliament, of England, had put into the power of a Legislature which 
has not, and in the nature of things cannot have any representative 
character, the power of abrogating or tampering with*such fundamental 
laws/’ • 

* 3 & 4 Will. IV. c. 85 (but see 32 & 33 Viet. c. 98, s. 3); 16 & 17 
Viet e. 95 ; 17 & 18 Viet. c. 77; 21 & 22 Viet. c. 106, entitled “an 
Act for the better government of India/* and 22 & 23 Viet. c. 41, passed 
.to amend the same. 

t This is subject to the provisions contained in 3 & 4 Will. IV. 
c. 85, s. 73, respecting the Indian Articles of War. 

X Sc# note at tho end of this Lecture, page 88. 
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Iii case of emergency the Governor-General is vested 
with the authority of his Legislative Council to make and 
promulgate from time to time ordinances* for the peace 
and good government of the British territories in Indih or* 
any part thereof. An ordinance, however, so made would 
only have validity for the space of six months lrom its 
promulgation, apd might be earlier disallowed by Her Majesty, 
or controlled or superseded by a law passed by the Legislative 
Council. * * 

The same Act vested in the Governors of Madras and 
Bombay power to ^nominate, in addition to the ordinary 
members of their Councils, certain persons who should be 
entitled to sit and vote at meetings thereof held for the 
purpose of making laws. The power to legislate was vested 
in the Governor in Council, who was authorized to appoint 
times and places for its meeting, and to make rules for the 
conduct of its business which, with his assent, might be 
subsequently amended at meetings of the Council. The 
assent of the Governor was necessary to the validity of a 
law, whether or not he was present at the meeting at which 
it watf made. The further assent of the Governor-General 
was necessary to the validity of such law ; in case of such 
assent being withheld, the Governor-General must signify to 
the Governor in writing his reason for withholding it. His 
assent gives validity to the law, subject nevertheless to its 
disallowance by Her Majesty through the Secretary of State 
for India in Council. 

The legislative authority, so created in each of the two 

£ 

subordinate Presidencies, extends to repeal and amend any 
laws made prior to the coming into operation of the Indian 
Councils’ Act by any authority in India, so far as they 
affect such Presidency, but docs not exteruj to legislate, 
so as in any way to affect the provisions of any Act of 
* See note at the end of this Lecture, page 88. 
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Parliament then or thereafter to be enforced in such L *y LM 
Presidency.* . - 

The previous sanction of the Governor-General is necessary Prey * ous 
* ... sanctum of 

before either of such Councils can take into consideration any the 
law for any of these purposes: (1), affecting the public debt General 
of India, or the customs duties, or any other tax or duty then 
in force, and imposed by the authority or the. Government of buls - 
India for the general purposes of such government; (2), regu¬ 
lating any, tf the current coin or the issue of any bills, notes, 

or other paper currency ; (3), regulating the conveyance by 
the Post Office, or messages by the Electric Telegraph within 
the Presidency; (4), altering in any way the Penal Code of 
India as established by Act’ XLV. of I860; (5), affecting the 
religion or religious rites and usages of any class of Her * 
Majesty’s subjects in India; (6), affecting the discipline or 
maintenance of any part of Her Majesty’s Military or Naval 
Forces ; (7), regulating patents or copyright; (ts), affecting the 
relations of the Government with foreign princes or states. 

It was further provided that no law which shall have been 
made by any such Governor in Council, and assented to by the 
Governor-General, shall be deemed invalid only by reason of its 
relating to any of the purposes comprised in the above list. 

No local Legislatures were established in India by the Act, Power to 
except those at Madras and Bombay. But the Governor- Governor- 
General in Council was empowered to extend by proclama- oounSi to 
tion such provisions of the Act as related to the legislative 
authority in those two Presidencies, to the Bengal division of Le^kla- 
the Presidency of Fort William; and at his discretion to 
extend those provisions to the North-Wept Provinces and 
the Punjab. He was further empowered by proclamation to 
constitute from time to time new Provinces for the purposes 
of the Act to which the like provisions should be applicable, 

* For an extension of tin* power of local Legislatures as regards 
European British subject!, see 34 & 35 Viet. c. 34. 
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Lb ^ urb and to fix or alter the limits of any Presidency or Province 

V» 


for the purposes of the Act. 

Powers of Every Lieutenant-Governor iu Council thus constituted is 
Legiala- J 

tures bo es* empowered to make laws for the peace and good government 
tablished. ^ jjj s p rov ince or territory. All the provisions contained in 

the Act which limited the legislative power of the Governors 
in Council of the two subordinate Presidencies, and which, 
related to the Governor-General's .power to declare or with¬ 
hold his assent to laws made in ptirsuaned of suqjf authority, 
and which related to the power of Her Majesty to disallow 
* the same, were declared to apply to any laws or regulations 
which might he made by a Lieutenant-Governor in Counoil. 

The previous assent of the Crown was rendered necessary 
to give validity to any of the foregoing proclamations which" 
the Governor General was authorized to make. 

The local Legislatures have no power to control or affect 
by their acts the jurisdiction or procedure of the High "Courts, 
the power of doing so rests with Parliament and the Legis¬ 
lative Council of the Governor-General.* 

The despatch of Sir C. Wood, which accompanied the Act, 
directed the Governor-General at once to extend the neces¬ 
sary provisions of 'the Act to the Bengal Division of the 
Presidency of Fort William, f Accordingly, a proclamation 
was issued constituting the Bengal Legislative Council on the 
17th January, 1802. No other local Legislature has yet been 
constituted. 


Local 
Legisla¬ 
ture in 
Bengal. 


• > 

The local Legislatures thus established differ from those 
which existed before the Act of William the Fourth in this 
important respect,’ that in former times the regulations of the 
local Legislatures were complete, arid came into operation with- 

* See the Indian High Court’s Act, 24 & 25 Viet. c. 104, S. 9, and 
the 37th Section of the Bengal Charter and corresponding sections in 
the other Charters. 

+■ Despatch dated 9th August, 1861. 
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out reference to the Governor-General; while under the Indian 

Councils’ Act,* the local Governor is bound to transmit an- : — 

authenticated copy of any law to which he has assented, to 

i 

the Governor-General. No local law has any validity till the 
Governor-GeneraJ has assented thereto, and such assent’shall 
have been signified by him to, and published by, the Governor. 

If the assent is withheld, the Governor-Generaf must signify 
his reason in writing for so doing. 

The Governor-General, therefore, is at the head of all the 
legislative authority exercised in British India. Besides the 
legislative authority created by the Indian Councils' Act, 

1801, the Governor-General* in Council is specially em¬ 
powered by a later Act to pass certain local laws otherwise 
* than at a meeting of his Legislative Council.! 

The character of these Legislative Councils is simply this, 

that they are committees for the purpose of making laws, tion of the 
.► . - . - . . Councils. 

committees by means oi which the Executive Government 
obtains advice and assistance in their legislation, and the 
public derive the advantage of full publicity being ensured at 
every £tago*of the law-making process. Although the Govern¬ 
ment enacts the laws through its Council, private legislation 
being unknown, yet the public has a right to make itself 
heard and the Executive is bound to defend its legislation: 

And when the laws are once made the Executive is as much 
bound by them iis the public, and the duty of enforcing them 
belongs to the Courts of Justice. Such laws are in reality 
the orders of Government, but they are made in a 'manner 
which ensures publicity and discussion, are enforced by the 
Courts and not by the Executive, cannot be changed but by 
the same deliberate and public process as that by which they 
werg made, and can be enforced against the Executive or in 
favour of individuals wherever occasion requires. 

* See Section '10. 
f See 33 Viet. c. 3. 


i 
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The Councils are .not deliberative bodies with respect to any 
subject but that of the immediate legislation before them. 
They cannot inquire into grievances, call for information, or 
examine the conduct of the Executive. The acts of adminis¬ 
tration cannot be impugned, nor can they be properly defended 
in such assemblies, except with reference to the particular 
measure under (Jiscussion. 


Note.— Up to the passing of the Indian Councils’ Act, 1861, the 
Executive Government legislated by means of Circulars and Orders and 
Rules i>Mied to their officers, for the Non-Regulation Provinces. The 
Act gave Legislative force to all the miscellaneous and ill-digested rules 
which had thus originated. The Nun Regulation Provinces are there¬ 
fore subject to a body of law dissimilar in its origin and character from 
that of any other civilized country. 

No Legislative force belongs to any rules and orders which have been 
issued by the Executive Government since that Act. The Govemor- 
GeneraVs Council possesses the sole Legislative authority for the Non- 
Regulation Provinces. 

With regard to the power of the Governor-General to make ordi¬ 
nances, referred to in page 84 of the text, it was first exercised by Lord 
Mayo, once in l§f>M for the purpose of imposing aft additional half per 
cent, of Income Tax, and afterwards in the same ycaT to exclude a dis¬ 
turbed portion of territory on the frontiers of the Punjab from the 
' ‘jurisdiction of the Civil Courts.* 

♦ 

* See Broughton’s State of the Law in the Non-Regulation Provinces, p. 16. 
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* 

I NOW pass on to the history of the judicial institutions estab- Tbe 

... . Presidency 

lishetl in India previous to the introduction of the High Town 

Courts. Of those institutions several had been established systom ’ 
by the Crown and Parliament before the acquisition of terri¬ 
torial sovereign power. Others were at a later period sub¬ 
stituted for them by the same authority. Although the 
later Courts 'so established had some jurisdiction in the 
Provinces, yet they were originally intended for the benefit, 
of the Company’s factories, and subsequently for the Pre¬ 
sidency Towns; and their retention served to maintain the 
separation between the Presidency Towns and the Mofussil. 
Notwithstanding their partial jurisdiction in the Mofussil, I 
have ventured to collect these -institutions under the head oi 
the Presidency Town system, including all which were estab¬ 
lished by the Crown or Parliament., and which were not 
vested with or did not exercise a general jurisdiction in the 
Provinces. 
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Foremost amongst these institutions came the Supreme 
Court at Calcutta, which, as it was finally established under 
the Act of 1781, continued to exist for a period of upwards 
of eighty years and was presided over by a. long series of 

m 

eminent Judges. In 1801 an Act* was passed which led in 
the next year to the abolition of a tribunal, which began in 


discredit and with general reprobation, but finally obtained a 
lasting hold on the respect and confidence alike of Natives 
and Europeans. Under the Act of 1801, Royal Charters 
were issued establishing the existing High Courts, and from* 
the date of the new Courts coming into existence, viz., in 
July, 1802, the Supreme Courts ceased to exist. 

The history of the Court in Calcutta in the intermediate 

• 

space of time was not marked by any of the dissensions and 
violent contests which preceded that period. But neverthe¬ 
less, many inconveniences remained and were inseparable . 
from the double system of judicial administration which 
prevailed. The Company’s Courts had no jurisdiction for a 
long time, civil or criminal, over British-horn subjects. The 
Crown Courts could harass hut could not control the Courts 
of the Company with which they had occasionally concur¬ 
rent jurisdiction, and had but little authority over the 
general course of justice. There was, as Chief Justice Sir 
(J. Grey pointed out,f an utter want of connection between 
‘the Supreme Court anil the Provincial Courts and the two 
sorts of legal process which , were employed in them. And 
the exercise of the powers of the one system was viewed 
with jealousy by those who were connected with the other; 
every Court in India being further liable to be perplexed by 
the obligation which more or less was imposed upon all, of 
administering three or four different sorts of law to as many 
classes of persons. .Nevertheless the two systems wfere 


* 24 & 25 Viet. c. 104. 
t Sir C. E. Grey's Minute, p. 1154. 
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maintained; and the jurisdiction of the Supreme Court was Lbctvre 
from time to time extended by various Acts of Parliament 
which 1 shall now proceed to refer to. 

With regard to criminal jurisdiction an Act* of Parliament Extension 
was passed in 1784, the effect of which was to vest the jurisdic- • 
Supreme Court with jurisdiction to try all criminal offences t,nn ‘ 

committed by any of His Majesty’s subjects ip the territories 
of any Native Prince or State, or against their persons or 
properties, or the persons or properties of any of their 
subjects or people, in the same manner as if the same had 
been committed within the territories directly subject to the 
British Government in India. Two years later another)* Act 
of Parliament was passed, whereby all servants of the East- 
Indie Company and all His Majesty’s subjects resident in 
India were made subject to the Courts of Oyer and.Terminer 
and Gaol Delivery for all criminal offences committed in any 
part of Asia, Africa, and America, beyond the Cape of GooSl 
Hope and the Straits of Magellan, within the limits of the 
Company’s trade. * . 

* By the same Act} jurisdiction, as well civil as criminal, was 

given to the Governor’s Council and Mayor’s Court at Madras 

* 

over all British subjects residing in the territories of the East 
India Company ou the Coast of Coromandel, or in any other 

part of the Carnatic or in the Northern Circars or within the 

___ * 

territories of the Soubah of the Deccan, the Nabob of Arcot, 


or the Kajah of Taujore. 

With regard to the Admiralty jurisdiction doubts jirose Of the 
how far in criminal matters it was limited by the original jtrisdlo^ 
Charter to offences committed on the coast, of Bengal, Behar, tlon- 
aad Orissa within the ebbing and flowing of the sea at high 
water jnark. An Act of Parliament^ accordingly extended 

* 24 Geo. III. c. 25, s. 44. 

t 26 Geo.' III. c. 57, s. 29. 

X Section 30. 

§ 33 Geo. III. c. 62, s. 156. 
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Lictube p 0wer an( j authority of the Court to the. high seas so as 

-to give a full jurisdiction over all offences committed thereon 

to be exercised according to the laws and customs of the 
Admiralty of England. Seven years later* the Crown was 
empowered to appoint all or any of the Judges of the 

Supreme Court at Fort William (or of either of the similar 

Courts at Madras and Bombay) cither alone or jointly with 
others to be Commissioners for the trial and adjudication of 
prize causes and other maritime questions arising in India. 
And a further doubt having arisen whether the Admiralty 
jurisdiction of the Courts of Calcutta, Madras, and Bombay 
extended to any persons but those who were amenable to 
tlieir ordinary jurisdiction, it was enactedt that they might 
take cognizance of all crimes perpetrated on the high seds by 
any person or persons whatsoever in' as full and ample a 
manner as any other Court of Admiralty Jurisdiction estab¬ 
lished by His Majesty’s authority in any colony or settlement 
whatsoever belonging to the Crown of the United Kingdom. 

Gaol It was also enacted ,X in order to prevent any delay of justice 

l )elivene«. mmecessar y detention of persons charged with offences, 

that all His Majesty’s Courts exercising criminal jurisdiction 
within the three Presidencies of the Company should, four 
times at the least in every year, hold their sessions for the 
purpose of taking cognizance of all matters relating to pleas 
of the Crown. 

Jurfudic- Some time after the establishment of the Supreme Court 

tion ... * 

over the at Calcutta the province or district of Benares was ceded to 

Y*|__ ft a 

Benares th e Company and was annexed to the Presidency of Fori 
William. Parliament thereupon enacted that that province 
as well as all other provinces or districts which might there-* 
after at any time be annexed should, with their subordinate 


* 39 cfc 40 Geo. III. c. 79, s. 25. 
t 53 Geo. III. c. 165, 8. 110. 

X ibid. Bee. 102. 
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factories, be subject to the jurisdiction of the Court.* A$ Leotdbx 

regards the Benares district the Act took effect from the first-— 

of March, 1801. 

The powers of the Supreme Court weje thus gradually ex¬ 
tended within the limits "marked out by the Act of 1781. It had 
five jurisdictions, vis.) civil, criminal, equity, ecclesiastical, and 
Admiralty. An appeal lay to the Privy Council in all suits 
when the amount in dispute was of the value of Rs. 10,000. 

, In the Presidencies of Madras and Bombay the experiment Madras 
of establishing a Supreme Court was not made for some jJ^ nbay , 
time; and apparently it was in contemplation to abstain 
altogether from it. 

The Mayors’ Courts, which were established at Madras and Recorders’ 
Bombay in 1753, existed till the year 1797, nearly a quarter established 
of a century longer than the similar tribunal in Calcutta. m 1 '• 
Even in that year, when they were abolished, Parliament did 
not establish Supreme Courts in their stead. They were 
replaced by Recorders’ Courts.+ These consisted of the 
Mayor, three Aldermen, and a Recorder, being in fact the 
old Mayors’ Courts, with the addition of a Recorder to each 
Court, who was to be appointed by the Crown. They hail 
civil, criminal, ecclesiastical, and Admiralty jurisdiction. They 
had power to try all suits which by authority of Parliament 
could be tried in the Mayors’ Courts. Their jurisdiction ex¬ 
tended over British subjects resident within the British terri¬ 
tories subject to the Governments of Madras and Bombay 
respectively, or within the territories of Native Prifices in 
alliance with those Governmepts. 

Restrictions corresponding to those imposed by Parliament 
in 1781 on the jurisdiction of the Supreme Court of Calcutta 
were made applicable to these Recorders’ Coults, 

.The new Courts did not last long. That at Madras existed Supreme 

* 39 & 40 Geo. III. c. 79, s. 20. 
t 37 Geo. III. c. 142. 
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for two years and was then abolished, a Supreme Court 
being established in its stead. The powers vested in the 
Recorder’s Court were transferred to the new Supreme Cou#, 
which was also directed to have the like jiirisdiction ahd to 
be subject to the same restrictions as the Supreme Court of 
Judicature at Fort William in Beugal. This mjw Charter 
was granted in December, 1801. 

The Recorder’s Court, at Bombay existed till 1823, when a* 
Supreme Court of Judicature was established in its stead, 
and was invested with the same powers and authorities as^ 
the Sup^me Court of Calcutta, with a similar jurisdiction 
and subject to the same limitations, restrictions, and control. 

The Charter* of the Hombay Court appears to have^beeu 


slightly different from the other two Charters. The Supreme 
Court in that Presidency was prohibited from interfering in 
any matter concerning the revenue, even within the town of 
Bombay. Natives also were exempted (and this provision 
appears in the Madras Charter also) from appearing therein, 

• l 

unless the circumstances were altogether such that they 
might have been compelled to appear in the same manner in 
a Native Court. In crimes maritime the Bombay Court’s 
jurisdiction was restricted to such pei sons as would have 
been amenable tout in its ordinary jurisdiction. 

constitution of the Supreme Court at Bombay was 
followed shortly afterwards by disputes between the Court 
and the local Government similar in character (but on a 
smaller scale) to those which before 1781 had produced so 

« A 

much commotidn in Bengal. The Judges, claiming the 
powers of the Court of King’s Bench, issued writs of Habeas 
Cotyus, onet to bring a Native boy from Poona to Bombay, 
and another to compel a gaoler to produce a prisoner de- 
* Morley’w Digest, p. 16. 

i In re Justices of the Supreme Courts, Knapp’s Privy Council Reports, 
Vol. I., p. I; and see case of Moro Uayonath, Asiatic Journal for April, 
1829, and Mill’s History of India, Vol. IX., p. 196. 
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tained under an order of ofie of the Company’s Judges. The Lecture 
execution of the first was resisted by the Magistrate of — 
Poona with the sanction of Government, because the affi¬ 
davits on which it was granted were said to be false, and 
because neither Poona, nor the boy detained, nor the person 
detaining were subject to the jurisdiction of the Court. The 
other was resisted on the ground ttiat the Supreme Court 

had no power to discharge persons imprisoned under the 

% • » 

authority of a Native Court. 

The proceedings came before the Privy Council on the 
petition of the sole surviving Judge who had issued the 
wriik The Privy Council decided that they had been im¬ 
properly issued ; that the Supreme Court at Bombay had no 

power to issue a writ of Habeas Corpus, except when directed 
either to a person resident within those local limits wherein 
such Court had a general jurisdiction, or to a person out of 
such local limits who was personally subject to its civil and 
criminal jurisdiction. They also held that the Court had no 
power to issue a writ of Habeas Corpus to the gaoler or 
officer of a Native Court as such officer, the Court having no 
power to discharge persons imprisoned under the authority 
of a Native Court. 

The Supreme Courts were the chief tribunals which owed inferior 
their authority exclusively to the English Parliament and ^thori- 
Crown. There were, however, other judicial authorities, de- ties - 
rived from the same source, which long existed in India (some 
of them not yet abolished), and which were originally estab¬ 
lished in. days before the Company had obtained sovereign 
.power and when they had merely to govern ifieir own servants 
and those resident under their immediate protection. 

Courts of Requests, for instance, were established" by the Court* o£ 
Charter of 1753, which renewed the Mayors’ Courts in the R ® quest8 ' 
three Presidency Towns. They were empowered to deter¬ 
mine suits when the debt, duty, or matter in dispute did not 
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Lecture exce0( ] fi ve pagodas, i.e., twenty 'rupees. In 1797* their 
-.jurisdiction was extended, the pecuniary limit being then 
fixed at eighty rupees. Two years later another A<jtt was 

* • * v 

passed which gave certain powers to the Governments of 
Bengal and Madras, under which Commissioners were estab¬ 
lished for the recovery of small debts, and their jurisdiction 

« 

gradually extended up to 400 Sicca rupees. 

Doubts arose as to the powers of the Calcutta Commfa- 
sioners, and Act XII. of 1848 was passed better to define their 
jurisdiction. The Courts of Requests wore originally made 
subject to the order and control of the Supreme Courts in the 
same manner as the inferior (’curls in England are by law Sub¬ 
ject to the order and control of the Court of Queen’s Bench. 
Small These Courts of Requests were in 1850 superseded by the 
Courts. establishment of Small Cause Courts in the Presidency 
Towns. The jurisdiction of these* new tribunals was subse¬ 
quently extended and similar tribunals were also established 
in the Mefussil. 

The Small Cause Courts, the Insolvent Courts, and the 
Vice-Admiralty Courts continue to exist at the present day 
and will be more conveniently described when I come to the 
subject of the existing judicial system. 

Justices of The next judicial officer, who formed part of the Croton or 
the Peace. p av ij aiT | Cl )tnry system introduced into India, were the Justices 
jot the Peace. They were first established at Madras, Bombay, 
and Calcutta by the Charter of George I. in 1726, which 
appointed the Governor and Councils of those places to be 
Justices of the Peace, with power to hold Quarter Sessions. 

This was at a. time when the only object was to introduce 
a purely Eriglish system for the benefit of English and other, 
servants of the Company. The Regulating Act f made the 

t 

* 37 Geo. III. c. 142, n. 30. 

+ 39 & 40 Geo. III. s. 17. 

t 13 Geo. III. c. 63, s. 38. 
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Governor-General and Council’ and Judges of the Supreme 
Court Justices of the Peace for the settlement of Fort 
William and the settlements and factories subordinate thereto. 
The Governor-General and Council were directed to hold 

quarter sessions within the settlement of Fort William; such 
quarter sessions to be a Court of Record. 

The Supreme Court Charter authorized the new Court to 
control the Court of Quarter Sessions and the Justices, oxer- 
ci&ing the same supervision and control over them as the 
Court of Queen’s Bench exercises over the inferior Courts 
and Magistrates. It also empowered the Court to issue to 
them wiits of mandamuH, certiorari, procedendo, and error . 
The Judges of the Court were also appointed Justices of the 
Peace in the Lower Provinces of Bengal, with such jurisdic- 
diction and authority as Justices of the Queen’s Bench have 
within Kngland by (he common law thereof. 

Originally the only Justices of the Peace in India were 
the Governors and Councils ot the three Presidencies, and 
the Judges of the Calcutta Supreme Court. Subsequently, 
when Supreme Courts were established at Madras and Bom¬ 
bay, the Judges of those Courts were also made Justices of 
the Peace for their respective Presidencies; and the Courts 
were vested with the same authority as the Calcutta Supreme 
Court over the proceedings of the Justices. 

In 1793* an Act of Parliament empowered the Governor- 
General in Council to appoint Justices of the Peace from the 
covenanted servants of the Company, or other British inhabi¬ 
tants, to act within and for the three Presidencies and the 
places thereto subordinate respectively by .commissions to be 
issued out of the Calcutta Supreme Court, on the warrant of 
the Governor-General in Council. 

Justices so appointed were not to sit in any Court of Oyer and 
Terminer and Gaol Delivery, unless called upon by the Judges 
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* 33 Gep. UI. c. 52, s. 151. 
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-Council. All proceedings before Justices* * * § of the Peace were 

removable by certiorari into the Court of Oyer and Terminer. 

In 18071 the Governors and Councils of Madras and Bom¬ 
bay were authorized to act as Justices of the Peace for those 
towns respectively, and to hold quarter sessions. They were 
also empowered* to issue commissions under the seals of the 
Courts appointing British subjects to be Justices of the 

N 

Peace in the provinces. £ 

In 1832$ the Governments of the threp Presidencies werefe 
respectively empowered to appoint in the name of the King’s* 
Majesty, any persons resident within the •territories of the 
Company, and not being subjects of any foreign State, to act 
within and for the three Presidency Towns respectively as 
‘ Justices of the Peace. 

Their juris- The Governments of the three§ Presidencies, under the 

powm. aUd authority of Parliament, enacted from time to time various 
regulations authorizing and empowering Justiccs of the Peace 1 
to take cognizance of and punish certain offences. 

Several Acts|| were passed by the Imperial Legislative Coun¬ 
cil to regulate the jurisdiction and po wers of J ustices of the Peace. 
Their jurisdiction extended overthewhole Presidencyforwhich 
they were appointed. The classes subject to them^[ were— 

(1.) All persons whatever, whether British or Native sub- • 
jects, in respect of offences committed within the limits of 
the ordinary jurisdiction of the Supreme Courts. 

(2.) *A11 British subjects, resident in any part of the Presi- 

* See 153rd section* of the same Act. 

t 47 Geo. III. c. 68, w. 2, 4. 

J 2 & 3 Wm. IV. c. 117. 

§ See Morley’s Administration of Justice, p. 36. 

II See Act IV. of 1835, Act I. of 1837, Act XXXII. of 1838, Act IV, 
of 1843, Act VI. of 1845, Acts VIII. & IX. of 1849, aud Act Vll. of 
1853. 

H See Morley’s Administration of Justice in India, p. 40. 
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i dency, except that, as regards crimes and offences triable by 

f jury, and committed by British officers or soldiers at places- 

more than 120 miles from the seat of Government, they were 

not called upon to interfere, such crimes being cognizable by 
a Court Martial. 

(3.) All persons who had committed crimes or offences at sea. 
l Lastly. All persons whatever resident without the jurisdic- 
Ition of the Supreme Courts and the Court of the Recorder of 
1 Prince of Wales’ Island were subject to the jurisdiction of 
I Magistrates and Joint Magistrates acting as Justices of the 
| J^eaco in certain cases. The law regulating the appointment 
and powers of Justices of the Peace was subsequently laid 
down by Act 11. of 18(59. 

Magistrates of Police for the Presidency Towns were first £j^)f ency 
appointed under Act XIII. of 185(5. The Act required that Magis- 
they should be previously made Justices of the Peace; and 
gave to each of them all the powers and jurisdiction which 
are by law vested in two Justices of the Peace. 

Both by the Code of Criminal Procedure passed in 18G1* 
and previously thereto, European British subjects could only 
he committed or held to bail for trial by a Justice of the Peace. 

A Magistrate plot being a Justice of the Peace) could only 
hear the complaint, issue a warrant of arrest, and hold him to 
hail with a view to the complaint beiug investigated by a 
Justice of the Peace. 

The, functions of a Justice of tho Peace were threefold: 
first, th'e trial and punishment under certain Acts and 
Statutes! of offences by summary conviction, and without a 
jury; secondly, the investigation of charges in, view to the 
committal or discharge of the accused person; and thirdly, 
the prevention of crime and breaches of the peace. 

* Act XXV. of 18(51, sec. 39. 

, + Sec 63 Geo. III. c. 166; Act VII. of 1863; and Criminal Procedure 

Code, 1861, sections 163 and 166. . 
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By the 157th section of the Statute noted belcfw* it was 
recited that it was expedient that Coroners ■should be ap¬ 
pointed for the settlements in India for taking inquests upon 
view of the bodies of persons coming or supposed to have 
come to an untimely end. Power was accordingly given to 
the three Governments within their several Presidencies to 

appoint by order in Council certain British subjects to be 

« * 

Coroners, and by like orders to supersede or remove them as 
occasion might require. They were in respect of their powers 
and jurisdiction within the limits of the settlements for which 
they were appointed placed on a similar footing to Coroners 
elected for any county or place in England. 

All the Judges of the Supreme Court were made Coroners as 
well as Justices of the Peace for their respective Presidencies. 

The law relating to Coroners and their juries was laid down 
in. certain subsequent! Acts; but that which at present 
regulates their proceedings and the jurisdiction of Coroners is 
laid down in a later Act of the Imperial Legislative Council,. 
viz., Act IV. of 1871, amended as will be mentioned'hereafter. 

Of the period of time which I have just had under con¬ 
sideration (1781—1861), half a century was marked by as 
wide a separation, as was compatible with social ordef, 
between the judicial authorities which controlled British- 
born subjects and ruled in the Presidency Towns and those 
which regulated the provinces and. generally speaking the 
affair? of Natives. That separation originated in the peculiar 

9 

circumstances under which a Company became as it were the 

rivals.of the CrQwn, and When once established, appealed to 

the prejudices of conquest and resisted all attempts to alter 

or abolish it. The Crown from the earliest introduction of 

♦ 

its subjects into the country provided for the administration 
* 33 Geo. III. c. 52. 

t Acts XLV. of 1850, IV. of 1848, and XXVI. of 1848. 
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of justice amongst them by a system analogous to that which 

existed at home. The design of the Regulating Act was- 

eventually to extend that system over the conquered country. 

It signally failed, and was from the first impossible. The 
Company, in the exercise of the sovereign power which they 
derived from the Mogul Emperor through the grant of the 

Dewanny, established a system of Courts Suited to tho wants 
of the country, but having no power over those who owed no 
allegiance to the Mogul. A compromise was made in 1781, 
by which the power of the Crown Courts was restricted, and 
the tribunals of the Company were recognized by Parliament. 
Thenceforward time and policy favoured amalgamation, hut 

4 

numerous circumstances and strong party feeling tended to 
prevent or delay it. 

I shall in the next two lectures sketch the history of the 


Provincial Civil and Criminal Courts which were established 


by the Company This, however, will be a comonieut place 

to note .the various encroachments which were made upon the 

* 

exclusive jurisdiction over Europeans which belonged to the 
Courts established by Royal Cliaiter, and the attempts which 
wore made to transfer some portion of it to tho lival insti¬ 
tutions of the Company. 

• In 1813 the first step was taken to vest the Company’s ^ ) °^ , n e " 1 ry 
Courts with civil jurisdiction over British subjects and destroy gamation. 
that complete independence of the local Courts which Euro¬ 
peans had previously possessed. It was enacted* in that year 
by Parliament that British subjects residing, trading, of hold¬ 
ing immoveable property in the provinces, should be amenable 
to the Civil Courts in suits brought against .them by Natives. 

Even then their distinctive privilege of exemption was not 
entirely lost sight of, and the right was given to them of 
appeal to tho Supreme Court in cases where Natives had the 
right, of appeal to tho, Sxiddcr C’ourt. 

* 53 Geo. IIL c. 155, s. 107. 
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In 1836* after the establishment of the Legislature of 1834, 
an Act was passed which repealed the provision just quoted 

of the Statute of George III. invidiously giving a right of 

appeal to the Supreme Court. It enacted that no person by 
reason of birth or descent should be exempt frorri the civil 
jurisdiction of certain of the Company's Courts therein 
specified, the number of which was increased by later legis¬ 
lation.! 

No further step was taken towards a uniform administration 
of civil justice till the union of the Sudder and Supreme 
Courts was effected by Act of Parliament. 

The general exemption of Europeans from the criminal 
jurisdiction of the provincial Courts remained till the Criminal 
Procedure Code of 1872. The earlier Code, and the Indian 
High Courts’ Act, both passed in 1861, recognized and . 
preserved that exemption. And the powers, of the old 
Supreme Court, derived from its Charter and from analogy 1 
to the Court of Queen’s Bench, were retained by the. High 
Court in its original jurisdiction. 

Circumstances, however, led to that exemption being slowly 
and reluctantly challenged. By the Statute of George III., 
to which; I have frequently referred, the Magistrates in the 
provinces were authorized to act as Justices of the Peace, and 
to have jurisdiction over British subjects out of the Presi¬ 
dency Town in certain criminal cases, and also in cases - of 
smalPdebts due by them to Natives. After the Legislature 
of 1834 was established, the jurisdiction of such Magistrates 
was gradually increased.§ The Mahomedan Code of Criminal 

* Act XI. of 1836. 

t See Acts XXIV. of 1836, III. of i839, VI. of 1843, and III. of 
1850. 

I 53 Geo. III. c. 155. 

§ See Acts XXXII. of 1838 and IX. of 1849, ActfV. of 1843, Act 
VII. of 1853. 
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Law was gradually disused,-and since 1861 the Penal Code ^kotom 

has applied alike to Europeans and Natives. - 

At the present day Englishmen and Natives are subject in CW1 “- 

civil matters to the same Courts and to the same procedure ; 

in criminal matters, to the same substantive law, and the 
* , 

same appellate, authority, but in a great degree to different 
Courts for purposes of commitment and trial. The Criminal 

Procedure Code of 1872 re-cast the Criminal Courts, and 

% 

effected a considerable advance towards uniformity of criminal 

. . . • * " 
administration, preserving, however,*to European British sub- ‘ „ 

jects such privileges as policy and safety seemed to require. 



Founda¬ 
tion of 
Civil 
Courts}. 


LECTURE* VII. 


LATER HISTORY: THE PROVINCIAL CIVIL COURTS. 


Foundation of Civil Courts—Establishment of Supreme Court—Rival establish¬ 
ments of the Company—Changes in the scheme of 1772— Native authority 
restored—Effect of the changes—Separation in 1780 of Civil and Revenue 
Jurisdiction—Struggles between Civil and Revenue Courts—Sudder I)e- 
wanny Adawlut—Finally established by Act of Parliament—lie-union in 
1787 of Civil and Revenue Jurisdiction by Lord Cornwallis—Changes in 
the Courts to effect that object—Second separation in 1703 of Civil and 
Revenue Jurisdiction—Reasons for that separation—Duties of Collectors 
—Reorganization of Civil Courts—Sudder Dewanny Adawlut—Provincial 
Courts of Appeal—Courts of Dewanny Adawlut—Lower grades of Judges 
—Changes in the Civil Courts in 1831 —Gradual re-union 1793-1831 of 
Civil and Revenue Jurisdiction—First step towards re-union—Second 
step—Third step—Civil and Revenue Jurisdiction united for the third 
tipie (1831) —Further extension of the Collector’s jurisdiction - Suits 
cognizable, by the Collectors under Act X; of 1859— Control over the Col¬ 
lectors—Opposition to the passing of Act X. of 1859— Consequences of the 
Act—Third separation of Civil and Revenue Jurisdiction—Act VIII. of 
1869 (B. C.)—Further history of the Civil Courts—Madras Courts— 
Inferior tribunals—Bombay Courts—Revenue jurisdiction in both Presi¬ 
dencies. 

The earliest proceeding of any importance, with reference to 
the establishment of provincial Courts for the administration 
of civil justice, was. the report of Warren Hastings and the 
scheme which was prepared in 1772/ A leading' feature, it 
will be remembered, of that scheme was the union of fiscal 
and judicial authority in the same officers. 

Then followed the -policy already described which led to 

* See ante, page 28. 
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the establishment of the Supreme Court, and the disastrous 
results of the first few years of its administration. The plan, *- 

• r ’ Establish- 

if ever it had been formed, as there seems reason to suspeet, m§nt of 
of drawing into the hands of the new Court the superinten- court! 0 ** 
dence of the .whole administration' ef justice, had obviously 
failed. So also had failed Mr. Sullivan’s scheme for establish¬ 
ing a somewhat similar Court, whose members were to be 
appointed by the Company, ami which it was intended should 
bring the whole of the Native Courts into subordination to 
it.* A Court therefore was established, whose jurisdiction 
extended over all the vast territories included in the Presi¬ 
dency of Fort William, but which was isolated from the 
general Courts of the country, over which it failed to acquire 
any iniiuence or authority. It had a personal jurisdiction 
thinly scattered over a dense population and a wide extent of* ' 
country. It enforced that jurisdiction, issued its writs, seized 
and sold lands and property in the midst of people who lived 
under a different law and procedure from those observed by 
the Court, and were subordinate to other tribunals. 

Contemporaneously with the establishment of the Presi- Rival 
deucy Town system which I have described in the last lecture, menu of 
and which emanated mostly from the Crown and Parliament, company, 
the Company had striven to establish a system for the ad¬ 
ministration of justice throughout the Mofussil. I shall now 
proceed to sketch the history of the civil and criminal insti¬ 
tutions which were so established, and by aid of which, with 
occasional interference from the powers which belonged to 
,i the rival system, the Company endeavoured to fule the three 

9 

Presidencies which they had acquired. 

The Regulating Act led to numerous alterations in the Changes in 
scheme of Warren Hastings; for the Governor-General was 0 f 1772. 
out-voted by a majority of his Council who had recently 

>i • 

* Fifth Appendix to Third Report of Select Committee, 1831; Sir 
0 Grey's Minute, pp. 1142,1145. 
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l ^ ibe arrived from England. The changes which they made in the 
-* Civil Courts were as follows:—In 1775 the superintendence 

4 

of.the collection of the revenue was vested in six provincial 
Councils, appointed for the respective divisions of Calcutta, 
Burdwan, Dacca, Moorshedabad, Dinagepofe, an$ Patna; and 
the administration of civil justice was transferred from the 
European Collectors, who were recalled, to Native Amils who 
were appointed instead. From them’ an appeal lay in every 
case to the new provincial Councils, and thence under 
certain restrictions to the Governor-General and Council as 
the Sudder Adawlut. 

Native In the same year the Directors urged the restoration of 
re«tored. Mahomed Reza Khan to the high office which he had held 
at Moorshedabad, and from which he had been dismissed by 
* Mr. Hastings.* 

The majority of the Council were in favour of again making 
him in name and title the Naib Subah, i.e. in effect recog¬ 
nizing the existence of the Nabob’s government, deeming that 
step politic for managing discussions with foreign factories. 
Mr. Hastings unsuccessfully opposed it, saying “that the 
Nabob is a mere pageant, without the shadow of authority, 
and even his most consequential agents receive their express 
nomination from the Servants of the Company.” The Judges 
of the Supreme Court had held the same thing, when a 
servant of the Nabob’s claimed exemption from their juris¬ 
diction as an ambassador. “I do not,” said Mr. Hastings, 

“ remdmber any instance, and I hope none will bo found, of 
our having been so disingenuous as to disclaim our own 
power* or to affirm that the Nabob is the real sovereign of 
those provinces.” 

Mahomed Reza Khanf was‘removed again in 1778, afte^f 
Mr. Hastings had, through the death of one of his colleagues, 

* Mill's History of England, VoL III., p. 455. 
t Mill’s History of India, VoL IV., p. 20. 



THE REGULATIONS OF 1780 . 


107 


become, with the aid of his own casting-vote, supreme in the L ^™ EK 
Government. ‘ - -- 

The effect of the alterations made in 1775, taken together Effect of 
with the transference of the JJizamut Adawlut from Calcutta changes, 
to Moorshedabad, was to revive to some extent the Native 
• Government’ for the purposes of administering civil and 
criminal .justice, probably with a view to elude the interfer- 
l'erence of the Supreme Court, and to effect a considerable 
separation between that department and tjie business of 
revenue collection and management. 

In 1780 regulations were passed in pursuance of the legis- Separation 
■ lative authority granted by the Regulating Act, and by those of civil and 
regulations the separation just referred to between the jvjrLadic- 
judicial and revenue authority- was completed. The jurisdic- tl0n - 
tion of the six provincial Councils was confined exclusively 
to revenue matters;* and it was regolved that, for the more 
effectual and regular administration of civil justice, district 
Courts of Dewanny Adawlut should be established within the 
jurisdictions of the six provincial Councils. These Courts 
were to be independent of the Councils, and to exercise juris- 
diction over all claims of inheritance to zemindaries, talook- 
daries, and other real property, or mercantile disputes, and 
all matters of personal property; all cases regarding revenue 
or rent being reserved for the exclusive cognizance of the 
provincial Councils or of the Collectors - }* who superseded, 
them. 

* ^ 

Eighteen of these Dewanny Adawluts were established. 
Regulations for their guidance, were drawn' up by Sir Elijah 
Irapey, and incorporated in a revised Code. The ultimate 
appeal lay to the Suddcr Dewauny Adawlut. And shortly 
after this distinct separation of civil justice from revenue 


* Reg. I., 1780, s. 3. 

t See Harington’s Analysis, Vol. 1., p. 31. 
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collection, .the Supreme Court was' deprived of the right to 
interfere in matters concerning the revenue. 

Thus, in seven years from the datp of Warren Hastings 1 
scheme, which united in the same hands fiscal and judicial 
powers, a«considerable alteration was made in the constitution 
of the tribunals of civil justice. The period had been con¬ 
spicuous for the conflict which* had been carried on between 

the Supreme Court and the Governor-General’s Council, 
which resulted in the Act of Parliament of 1781. Experience 
seemed to suggest that it was advisable to divide the business 
of the provincial tribunals into two parts; that which 
peculiarly concerned the revenue, and that which peculiarly 
concerned individuals. The former continued to be preserved 
to the provincial Councils, that is to the Collectors who 
eventually superseded them: but they were exonerated from 
the burden of adjudicating upon private disputes, which was 
transferred to separate Courts styled the Dewanny Adawluts. 

Then there ensued a struggle between the Civil and 
Revenue Courts, insignificant, no doubt, as compared with 
the civil war which raged between the Supreme Court and 
the Supreme Council, but sufficient to engage the serious 
attention of Government. The rival claims of the Revenue 
and Civil Courts to exercise jurisdiction, were destined to a 
long antagonism and to varying success. It is interesting to 
to observe that, within a few months of the separation of 

their functions, the Governor-General penned a minute,* 

* 

which said:—“ The institution of the new Courts of Dewanny 
Adawlut has already given occasion to very troublesome and 
alarming competition between them and the provincial 
Councils.” The history of the Civil Courts' of this country 
involves a narrative of these struggles which ensued between 
the-revenue authorities and the judicial officers to. gain 
exclusive j urisdiction. 


* Mill’s History of India, Yol. IV., p. 246.. 
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From the first, however, the business of the Sudder 

f xx» 


Sadder 


Dewanny Adawlut was described to bo not only to receive 
appeals from these Courts, but to superintend their conduct, 
revise their proceedings, remedy their defects, and generally A<lawlut - 

to form such new regulations and checks as experience 

* 

should prove to be necessary to the purpose of their institu- 
tion. In 1780 the Chief Justice of the Supreme Court was 
appointed Judge of the Sudder Dewanny Adawlut, and was 
vosled with all its powers. The Governor-General and 
Council, who previously formed that Adawlut, ceased to 
belong to it, but it was expressly stipulated that the Chief 
Justice should enjoy the office and salary at their pleasure. 

The Chief Justice, in fulfilment of the duties which devolved 
upon him by virtue of his new office, prepared a series of 

• 

regulations for the guidance of the Civil Courts, which were 

afterwards incorporat ed in a revised Code passed in 1781. 

In the same year, that is in 1781, the Sudder Dewanny Finally 

Adawlut was constituted by Act of Parliament* a Court of by Act of 

Record. Although it was not established by Royal Charter, 

it was nevertheless distinguished from the ordinary Courts of 

• 

the Company, and traced its final establishment to tha recog¬ 
nition and sanction of the Imperial Parliament. In the 
next year the Court of Directors sent out orders to the 
Governor-General* in Council to resume the superintendence 
of that Court. 

Lord Cornwallis came to India as Governor-General in Re-union^ 
17£6. Previous to his arrival, an Act of Parliament^ had civil and 
established a Board of Commissioners for the Affairs of India, 
and had directed enquiries to be made # as to the grievances of 
t^e Natives. Lord Cornwallis brought with him instructions walli*. 
from the Court of*Directors, dictated with a view to carry out 
the object of Parliament/ which was, in the words of the 


* 21 Geo. III. c. 70, s. 71. 
f 24 Geo. III. e. 25. 
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Act, “to establish permanent rules for the settlement 
collection of the revenue, and for the administration of justice 
founded on the ancient laws and local usages of the country.” 

He accordingly directed the re-union of the functions of 
civil and criminal justice with those of the collection and 
management of the revenue. He placed the. Dewanny 
Adawluts under the superintendence of the Collectors; he 
resolved in Council to resume the superintendence of the 
administration of criminal justice throughout the provinces; 
and after a few years removed to Calcutta the Nizamut 
Adawlut which had been, during the time of Warren 
Hastings, transferred to Moorshedabad. Although the func¬ 
tions of civil justice and of the collection of the revenue 
were re-united in the person of the Collectors, the Courts 
over which they presided were .kept distinct. Lord Corn¬ 
wallis’s policy^ apparently, was to revive the institutions 
which had been framed in pursuance of the scheme of 1772 
and to carry put the intentions of Warren Hastings before 
the changes made by the Council led to the adoption of a 
different system. • 

It was in* the year 1787 that it was resolved, in obedience 
to the Court of Directors, that the oflice of Judge of the 
several mofussil Courts (except those which were established 
in the cities of Patna, Moorshedabad, and Dacca) should be 
held by the person who had charge of the revenue ; and in 
the same year a revised code of judicial regulations adapted 
to this*change of system was published. All revenue cases 
were by this code assigned to the Collector, from whom an 
sCppeal lay to the’BoArd of Revenue, and ultimately to the 
Governor-General in Council. The object of thus reverting 
to the system which had been discontinued in 1780 was to 
accustom the Natives to look to one master. It was con¬ 
sidered impossible, after the experience of seven years, to 

* Ilarington’s Analysis, Vol. I., p. 82. 
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.draw a line between the revenue, and.judicial departments in 
Buch a manner as to prevent their dashing. The then exist¬ 
ing regulations had endeavoured to do so, bat constant 
jkmfusion had been the result. 

® But then came a third change of policy.* In a minute of 
ftord Cornwallis, published in 1793, he said :—“ There is no 
Vkss of men which Government should watch with greater 
TMousy, and on whom the regulations should have a stricter 
ntrol, than the offiqers who are entrusted with the collection 
Jr the public revenue. It is necessary to arm them with 
rpower to enforce their demands, * * * ; but to prevent 
the abuse of this power, there should be Courts of Justice 
ready to punish oppression and exaction.” The experience 
of six years induced Lord Cornwallis to return to the 
system of separation of the fiscal and judicial systems 
which he found in existence on his arrival. 


Lxotube 

VII. 
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Accordingly in the same year he established a complete 
system of judicature throughout the Presidency of Bengal, 
and formed the existing regulations into a regular code. 

The chief feature of the new system was the abolition of the 
Revenue Courts and the transference of all causes hitherto 
tried by revenue officers to the Civil Courts ; thus entirely 
separating the collection of revenue from the administration of 
justice, which were thenceforth confided to separate officers. 

“ All questions,” said the preamble to the regulation* which H* <«>«« 
carried out this policy, “ between Government and the land- B epanvtion. 
holders respecting the assessment and collection of the public 
revenue and disputed claims between the latter and their 
ryots, or othef persons concerned in the cbllection of their 
rents, have hitherto been cognizable in the Courts of Maal 
Adawlut, or Bevenue Courts. The Collectors of the Revenue 
preside in these Courts as Judges, and an appeal lies from 


* Harington’s Analysis, Vol. T., p. 42. 
t Reg. II. of 1793. 
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their decision to the Board of Revenue, and from the 
of that Board to the Governor-General in Council in 
department of revenue. 

“ The pi opr i etors can never consider the privileges 
have been conferred upon them as secure, whilst the revenue/ 
officers are vested with these judicial powers. Exclusive ojj 
the objections arising to these Courts fiom their irregular* 
summary anti often ex parte proceedings, and from the? 
Collectors, being obliged to suspend tjie exorcise of thei| 
judicial functions whenever they interfere with their financial 
duties; it is obvious that, if the regulations for assessing 
and collecting the public revenue are infringed, the revenue 
officers themselves must be the aggressors, and that indi¬ 
viduals who have been wronged by them in one capacity 
cpn never hope to obtain redress from them in another. 
Their financial occupations equally disqualify them for 
administering the laws between the proprietors of land and 
their tenants. 

“Other security, therefore, must be given to landed property 
and to the rights attached to it, before the desired improve¬ 
ments in agiiculture can be expected to be effected. Govern- 

f • 

ment must divest itself of the power of infringing in its 
executive capacity the rights and privileges which, as exer¬ 
cising the legislative authority, it has conferred on the land¬ 
holders. The revenue officers must be deprived of their 
judicial powers. All financial claims of the public, when 
disputed under the regulations, must be subjected to the 
cognizance of Courts of Judicature, superintended by Judges 

who, from their official situations and the nature of their 

« 

. trusts, shall not only bo wholly uninterested in the result oi 
their decisions, but bound to decide impartially between the 
public and the proprietors of land, and also between the 
latter, and their tenants. The Collectors of the Revenue must 
not only be divested of the power of deciding upon their own 
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acts, but rendered amenable for them to the Courts of Judica- 

ftire, and must collect the public dues subject to a personal- 

prosecution for every exaction exceeding the amount which 
they are authorized to demand on behalf of the public and for 
every deviation from the Regulations prescribed for the col¬ 
lection of.it.” . 

% 

It must be admitted that this preamble lays down a sound 

and reasonable policy, founded upon strict justice, necessary 

for the due preservation and security of what itre called landed 

interests. Hut although that policy was immediately carried 

out by Lord Cornwallis, constant attempts were successfully 

made in tho interests of the Executive to depart from it in 

later times. In 1831 we shall find that those jurisdictions 

* 

were again united, and that later on Act X. of 1859 was 
passed, which directly \iolatqs the principles and policy laid 
down in the preamble to that famous regulation. 

4 • 


Tlie Collectors were thenceforth entrusted with the collec- Duties of 

Collectors* 

tion of the revenue payable to Government as executive 

officers subordinate to' the BoaTd of Revenue. The nature of 

^ • 

their duties was described in Section 8, Regulation II. of 1793. 

Having thus confined the. Collectors to their exclusively Ha-mgwd- 

• . ° , . zationof 

executive functions, the next step was to re-orgamze the' Civil 
Courts of Justice and render them efficient and independent. Courts ’ 
Accordingly, by the next regulation,* Government, in the 
language of its preamble, divested itself “ of the power of in¬ 
terfering in tho administration of the laws and regulations 
in the first .instance, reserving only as a Court of Appeal or 
Review the decision of certain cases in the last resort;" and • 

. lodged its judicial authority in Courts of Justice. 

By Regulation VI. ‘of 1793, the Sadder Dpwanny Adawlut 
was. established at tho Presidency, and consisted of tho Adawlut. 
Governor-General and tho other members of the Supreme 
Council. It received appeals from the provincial Courts and 


* I&g. III. of 1793. 
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Lectors Councils and from the Board of Revenue. In 1801, it was 
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--— made to consist of three Judges, appointe.d by the Governor 1 

General, the chief being also a member of the Supreme 
Council, the other two being selected from the covenanted 
servants of the Company;* and in 1811 (see Regulation XII.) 
of a Chict Judge and as many Puisne Judges as the (Governor- 
General in Council should think necessary. The powers and 
duties of the Court were defined by the Regulations of 1793 
and 1801; and were extended by later legislation over 
Benares and the Ceded Provinces.! 

In 1831 a SuddcrJ Dewanny Adawlut. was constituted for 
the North-Western Piovinces with similar powers. 

Courts of ^ 1 ° ur P rov ^ nc ^ a ^ Courts of Appeal were established (Regu- 

Appeal. lation V. of 1793) within the provinces of Bengal, Behar, and 
Orissa for the purpose of hearipg appeals from the several 
zillah and city Courts next mentioned; the Sudder Dewanny 
Adawlut being vested with appellate jurisdiction laud general 
power of supervision over the inferior Courts in all suits 
above Rs. 1000. By later regulations two more provincial 
Courts were established; one for the province of Benares, 
and one for the Ceded Provinces. 

Court, of Courts of Dewanny Adawlut for the trial of civil suits in 

Adawlut the first instance were by Regulation III. of 1793 estab¬ 
lished in twenty-three zillahs and three cities, It defined 
their jurisdiction, and directed the Judges of those Courts to 
act When no specific rule existed according*to justice, equity, 
and good conscience; while Regulation IV. prescribed their 
procedure. In 1795 and 1803 similar Courts were estab¬ 
lished in the Benares and Ceded Provinces. These regu- 
latiops. were all, repealed by Act X. of 1861. The Courts 

* Reg. It. of 1801. 

f See Reg. X. of 1795 and V. of 1863. 

X Reg. VI. of 1831. 
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themselves were abolished in pursuance of Regulation II. of i ^tube 
1833. * 


Below tho city and zillah Courts were two classes of in- Lower 
ferior Judges. First in order, tho Registers of those Courts 
'who could decide causes for amounts not exceeding Rs. 200, 
subject to revision by the Judge. The noxt and lowest grade' 
of Judges were the Native Comnfissioners, who under Regu¬ 
lation XL. of 1793 could decide civil suits for sums of money 
or personal property of a value not exceeding 50 sicca rupees. 

Of these officers, the head Commissioners were called Sudder 
Ameens, and the rest were called lloonsiffs. 

This was the general outline of the new system which was 

established for tho administration of civil justice. The year 

1793 marks the efa of independence in that administration. 

The Government endeavoured to separate between their 

judicial and executive functions and to render the officers’ 

who performed the latter functions amenable to tho authority 

of.those who exercised the former duties. The Courts so 

• « 

established lasted most of them for a considerable space of 
time, nearly eighty years, but by the process of occasional 
extension and repeal the statutory provisions which crpated 
thom'were enveloped in some obscurity. 

Some alterations in detail were made during subsequent Changes In 
years. Regulation XXIII. of 1814 consolidated the several Court* in 

° . • 1831 

rules which had been passed regarding the office of the Native 
Commissioners^ modified and extended their pojvers in the 
trial and decision'of civil suits; authorized the Judges of the 
zillalj and city Courts to employ them in the execution of 
certain additional duties; and transferred to the provincial 
. Courts tho control over their appointment and removal which 
had been formerly exorcised by the Sudder Dewanny^ 
Adawlut. 

At length, in 1831, Regulation V. of that year made some 
important alterations. The object.was recited in the pre- 
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• 

amblp to*be tlie gradual introduction of respectable Natives 

into the more important trusts connected with the adminis- 

% 

tration of the country. Moonsiffs were invested with power 
to try and determine suits for money and other personal 

property of the value of Rs. 300, and suits with regard to * 

land of the value of Rs. 300, except such land as was 
exempt from the payment* of revenue. The Judges .were 
empowered to refer to the Sadder AmcenS any suits jvliich 
did not exceed Rs, 1000. Piincipal Sudder Amcens were 
also authorized to be appointed, to whom suits might bo 
referred not exceeding Rs. 5000. Registers* Comts* were 
abolished; provincial Courts of Appeal were gradually super¬ 
seded, and in two years finally abolished ; and original juris¬ 
diction was given tt> the Judges in all suits exceeding in 
value lis. 5000, with an appeal direct to the Sudder Dewanny 
Adawlut. All the procedure provisions contained in these and 
preceding regulations were repealed, and one general code 
upon that subject was first established by Act VIII. of 1859. 

During this time, that is in the peiioil which intervened 

* 

between 1793 and 1831, the relations of the Collectors to the 

Civil Coufts underwent considerable' alterations. 

’ ^ * 

The system of 1793, which, to all appearance, had finally 

severed the work of administering justice from that of col¬ 
lecting revenue, had provided,* in order to ensure expedition, 
that the Judges of the zillah and* city Courts might refer 
petty suits lo their Registers, or as they came to be called in- 
later tidies Sudder* Ameens, or Principal Sudder* Ameens, as 

the case might he. Advantage was taken of this circum- 

» % » 

stance in the very.next year to re-inVes£ the revenue officers 
with some of - the power which .they had lost. It was the 
cluty of the Judges to revise the orders of the Registers,* and 
to countersign them before they weie considered to be valid. 
The work of revision was found to Jbe as long as that of trying 

. * TSed Reg,.XIIL o'f 1793. 



117 


CIVIL AND REVENUE JURISDICTION. 

4 

in the first instance. And so it was enacted by Regulatiqn f®!™ 8 ® * 

VIII. of 1704- that the Courts might refer to the Collectors - — 

all cases which, before the now system, had been cognizable 
by them. The Collectors were thereupon bound to send in 
tHeil rqport, which the «Tudge might confirm or set aside, or 
he might make any order thereon that he might think fit. 

This was the commencement of a te-transfer. to the Collectors 
of judicial functions; increased authority being required, as 
it was urged, to enable them to obtain payment of the Govern¬ 
ment revenue. 

In the hext year, a summary procedure was provided for Second 

the determination of claims to arrears of rent. This was 

superseded by Regulation VIT. of 1799, which for a long time 

formed the basis of summary suit law. It was recited in that 

regulation that the powers of the landholders for enforcing 

payment of rents had been in some cases found insufficient, 

and that ’considerable delay had occurred in payment of 

Government revenue. It referred to the summary process of 

recovery given by Regulation XXXV. of 1793, and enacted 
* » 

several rules in lieu thereof. It enforced the strictest ob-. 

servance of the rule laid down in Regulation VJI. of 1793, 

that fhe Civil Courts were to give priority to rent and revenue 

cases. T{iey were still authorized to refer cases for report to 

the Collectors, and afterwards to adjudicate upon them. The . 

object of .the regulation was to enable landed proprietors to 

realize tlieir rents speedily, with a view to punctual payment 
* ♦ 

of Government revenue. 

■Agam, in 18f2,'* a summary remedy was given to the ryot 

against his landlord in all cases in which he was aggrieved 

by distress for rent. The cognizance of such cases was also 
* • 

practically vested in the Collector, to whom they were 
ordered to be .referred. 


* See.Reg. V. of 1812. 
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Lkotu^ And in 1824, ab6ut thirty years after Lord Cornwallis’ 

-policy had been carried into effect, an important regulation* 

Thir<i step ‘ was passed, which’ recited that the provisions contained in tho 
regulations then in force empowering" the Judges of the 

zillah and city Courts to refer accounts and summary suits to 
the Collectors for report, had been found insufficient to expe¬ 
dite trials. It was considered by the Legislature to be indis¬ 
pensable to the attainment of that object that the revenue 
officers should be vested with authority to hear, investigate, 
and determine by a summary process, and subject to a regular 
suit in the Civil Court) all rent suits which might \>e referred 
fo them by tho Judges. Rules were enacted in this regu- 
lation for their guidance, and tho same powers were given to 
them as were vested in the Civil Courts, for compelling tho 
attendance and the examination of witnesses, and generally 
for all process, except execution of their decrees, wliich was 
confided to the Civil Courts. 

Civil and This was followed in 1881 by another regulation, which 

jnrisdic- deprived the Judges of all jurisdiction over summary suits 

ferthfl 1 * 16 * 1 relatin S rent, and transferred them to the exclusive cogni- 

fliird time zance of the Collectors, whoso decisions were to bo final, sub- 
(1831). • 

ject to a regular suit, which was to be brought in the Civil 

Court. The Commissioner could revise the decision of the 

Collectors, solely on tho ground ot the case not being of a 

nature cognizable a 1 * a summary suit. 

Thus in 1831 rent and revenue cases were again trans¬ 
ferred to the Collectors, in order to facilitate the collection of 
^Government revenue. No rules, however, for conducting the 
summary inquiry,‘either before the Civil Courts or before the 
Collectors, had ever been laid down. Considerable oppression 
resulted from this state of things, the tenants not beitfg suffi¬ 
ciently protected from the landlord; and the landlord not being 
sufficiently protected from the Collectors. 

* Reg. XIV. of 1824. 
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In 1857 a Bill was introduced into the Legislative Council Lrctcbb 
of India, with a view to enlarge and define the jurisdiction of 


the Collectors, with respect to summary suits for arrears or ^tendon 

exactions ,of rent, and generally with respect to the law regu- 

lating the relations of landlord and tenant. The Collector tor’s ju^»- 

was considered to be the person, most deeply interested in 

promoting this branch of the administration of civil justice, 

being best acquainted with the fiscal state of the district, with 

the tenures prevailing in it, and with the character of the 

landlords. The Bill gave to the revenue officers exclusively 

the primary cognizance of all cases of ejectment, cancclment 

• 

of leases for arrears of rent, enhancement of rent, and right of 
demanding pottahs and kubooleuts. 

As the law stood before that Bill, the Civil Courts, and not 
the revenue officers, had jurisdiction to try suits for the deli¬ 
very of pottahs or kubooleuts, or for the determination of the 

% 

rates of rent at which such pottahs or kubooleuts ought to be 
delivered, and also over all suits in ejectment, or to cancel a 
lease for non-payment of rent, or for breach of conditions of 
any contract involving a liability to ejectment or* cancelment 
of a lease. Collectors qpd Deputy Collectors, therefore, it was 
proposed should acquire a still greater portion of the juris¬ 
diction of the Civil Courts than they had* previously obtained 
under the Regulations of 1824 and 1831. 

Th^ Bill became law in 1859,being Act X. ‘in that year 
passed by the Governor-General in Council. It provided in the Collee- 
the 23rd Sectipn that the following suits should be cognizable a” x^of 
by the Collectors of Land Revenue, and should be instituted 1859, 
and tried under the provisions of that Act { and except in the 

way of appeal as therein provided, should not be cognizable 

% 

in any other Court, or by any other officer, or in any other 
manner:—* 

(1.) All suits for the delivery of pottahB or kubooleuts, or , 

•* ♦ 

* Section 23, 
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* 


Lmtubk for the.detennination of the rates of rent at which such pot- 

0 w XJL« 

-tahs or kubooleuts are to be delivered. 

(2.) All suits for damages on account of the illegal exaction 
of rent, or of any unauthorized cess or impost, or on accQunt 
of .the refusal of receipts for rent paid, or on account t>f the 
extortion of.rent by confinement or other duress. 

(3.) All complaints of excess in demand of rent, and all 
claims to abatement of rent. 

(4.) All suits for arrears of rent ’ due* on 'account of land 
either kherajee or lakheraj, or on account of any rights of pas- 
* turage, forest rights, fisheries, or the like. • . 

(5.) All suits to qject any ryot, or to cancel any lease on 

* 

account of the non-payment of arrears'of rent, or on account 
of a breach of the conditions of any contract by which a ryot 


may be liable to ejectment, or a lease may be Kable to ho * 
cancelled. 

(6.) All suits to recover the occupancy •or possession of any 
land, farm-or tenure, from which a ryot, farmer or tenant ha? 
been illegally ejected by the person entitled jto receive rent for 
the same. * - . t 

(7.) All suits arising out of the exercise of the power of dis¬ 
traint ‘ conferred on zemindars and others by the Act,* or out 
of any acts Hone under colour of the exercise of the said power 
as hereinafter particularly provided. 

. (8.) All suits by zemindars and others in receipt jot the 

rent of land against any agents employed hy them in the 
management of land, or collection of rents, or.the sureties of 
such agents for money received, or accounts kept by such* 
agents in the. ooursfe of such employment, or for papers in their 
possession. 

Control In th6 performance of their duties under the Act, the 
CteUeoton. Collectors and Deputy Collectors, so far as these latter are 
- vested with any powers thereunder, are rendered subject to . 

• * See Sections 112 and 114. 



m 


ACT X. OF 1850. 

• * 

the general direction and control of the Commissioners' and 

the Boards of Revenue.* And the' Deputy Collectors are- 

placed under .the direction and control of tho Collectors to 

whom they are subordinate. Appeals are allowed in certain 

cases from the Deputy Collector to the Collector, and frorp 

the Collector to the Commissioner. Orders passed in appeal 

by a Commissioner or a Collector are not open to any further 

* * • 

appeal, but the Board of Revenue or the Commissioner may 
call for any case, and pass such orders thereupon as they- may 

• * * f ^ t 

think fit. A’Collector's docree is no’t appealable if for money 
below JESs. 100, unless the decision involves somequestion of right 
to enhance rents or some question relating to-a title to land. 

Mr. Peacock strongly opposed the passing of the 23rd Opposition 
Section, which took away the jurisdiction of the Civil Court, passing of 
nod transferred so many suits to tho exclusive cognizance of ^ 359 ^' of 
the revenue officers. He objected to abolishing the jurisdic¬ 
tion of the Ci'vil Courts, and also to the competency of the 
revenue officers to exercise this new jurisdiction, and he 
pointed out that the object of Regulation VIII. of 1831 
appeared to bo to encourage regular suits in .a Civil Court, 
rather than summary suits before a*Collector when tho law ’ 
gave an option. Mr. Peacock and Sir Charles Jackson re¬ 
corded their, dissent from the Bill, on thfe ground that it 
invested the revenue .authorities with power to try the suits 
between landlord and tenant, and deprived the regular Civil 
Courts of thdir jurisdiction, notwithstanding that the suits 
might involve difficult questions of law and fact. • 

The consequence of Act X. of 1859 was found to be that Oonse- 

. . , f quencee 

cases involving difficult And intricate points of law, and con- th& Act. 
cerning important interests in land, came on foe adjudication 
Wore Collectors hnd their subordinates, and it soon appeared 
that such officers were thereby entrusted with work of more 
. difficulty and responsibility than Vas suited to their official 
knowledge and experience. 
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In ten' years from the date of that Act, notwithstanding 
the familiarity with that class of cases which time had brought 
to the Collectors and their deputies, the Bengal Legislative 
Council passed an Act (VIII. of 1869) which authorized'tho 
transfer of the jurisdiction to hear and determine them back 
again to the Civil Courts; which Courts were to accept the 
procedure of the Civil Procedure Code with a few modifica- 
tions,such as the nature of the subject requiredi All suits 
wliioh, under * Act X. of 1859, wore triable by Collectors of 

ft 

Land Revenue, were under the later Act transferred to tho 
cognizance of the Civil Courts. The Act takes effect in those 
districts in the Lower Provinces of Bengal to which it is ex¬ 
tended by order of thp 'Governor-Geneial published in the 
Calcutta Gazette. In districts so mentioned the jurisdiction 
of the Collectors to entertain civi), suits, under Act X.'of 1859 
and Act VI. of 1862, passed by the Lieutenant-Governor of 
Bengal, ceased save as regards any suits or proceedings then 
pending before them; and it was enacted that all suits brought 
for any cause of action arising under cither of those Acts, or 
under Act VIII. of 1869, should be cognizable by the Civil 
Courts in those places According lo their several jurisdictions. 
The limits of the jurisdiction were defined in Sections 35 
and 36 of the new Act. 

Act XVIII. of 1873, however, which was passed for the 

North-West Provinces, though it repeals Act X. of 1859, 

• 

consolidates and amends that and its amending Acts, and 
preserves to the Revenue Courts exclusive jurisdiction. 

Saving thus .traced the progress of rivalry between the 
Civil and Revenue Courts, it only remains to state that the 
.Adawlut system wa$ revised and placed upon a definite foot¬ 
ing by the Bengal Civil Courts Act of 1871, which I shall 
hereafter describe when I come to treat of the existing 
judicial system. The coutse of legislation was found to have 
introduced considerable confusion .as to tlic functions of the 



MADRAS COURTS. 


123 


i * 

Judges'and the constitution and jurisdiction of the Courts. In Lbctobb 

order to ascertain them it had become necessary to trace out--— 

and piece together various bits of legislation which were dis¬ 
tributed over no less than thirteen different enactments. 

• t * 

Mr. Fitzjames Stephen* thus in 1871 described the statutory 

basis of the existing Counts. First of all there were two 

regulations in^ 1793, large parts.of which had been repealed 

and amended and re-amended; what remained of each defined 

the jurisdiction and procedure of the zillah Courts of Lower 

• — * 

Bengal, Patna, Dacca,, and Moorshedabad. Then, with regard 
to the regulations of the later years, the unrepealed bits of 
them when discovered applied a similar system to other cities 
and to the provinces ceded by the Nawab Nazim of Bengal 
to the East Ihdia Company, and finally other enactments 
purported to extend the same system to the conquered 
provinces situated within the Doab and on the right bank 
of the Jumna, and of the territory ceded by the Peishwa. A 
prolonged course of reading and of the examination and 
collation' of different enactments was necessary before any 
man could discover what were, the Courts that really existed 
in Bengal.* The Legislature recognized the necessity of 
re-establishing them, and accordingly passed the Act of 
1871. ' 

.In' the Madrasi Presidency it appears that the Adawlut Madras 

• Courts 

systpm, framed upon the plan of Lord Cornwallis adopted in 
Bengal, was introduced in, the year 1802. .The Civil and 

, < A 

Kevenue Courts were kept distinct. The'Registers had juris¬ 
diction to try suits referred to them by the Judge. The 

Judges could decide finally in suits under. 1000 rupees in 
■ 

value.. There were four provincial Courts of Appeal; and* 
the Sudder Court consisted of the Governor in Council, with 


* * Legislative Proceedings of the Governor-General's Council, 1871, 
p. 87. * 
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an appeal from Kim in suits of tke value of 45,000 rupees to 

the Governor-General in Council. In 1806 the constitution of 

the Sudder Court was altered, and new Judges appointed* * * § 

And in 1807. the (governor >vas declared to fee no longer a 

Judge.t ' . * 

In 1816+ a regulation was passed by the local Legislature, 

in pursuance of which heads of villages were appointed 

Moonsiffs, with power to try and finally determine suits not 

exceeding Rs. 10 in value. They were also authorized to 

assemble village punchayets for the adjudication of civil suits 
* • « 

of any amount within their village jurisdictions; the majority 

* 

to decide. Another regulations empowered the provincial 
Courts to annul the decision of the punchayets, and to refer 
to a second punchayet, whose decision, if it Agreed with the 
former one, was to be final. 

In 1843 the provincial Courts of Appeal were abolished.!! 

New zillah Courts were established and the jurisdiction of 

the subordinate Judges and principal Sudder Ameens was 

increased so as to include all suits of less value than 10,000 

* » 

rupees. Such Courts w r ere to have jurisdiction over Euro¬ 
peans and Americans as well as Natives, and aji appeal lay 
from them to the zillah Judges. 

With regard to the Adawlut system in the Bombay Presi¬ 
dency, it appeaip that the Cotirt of Directors in 1794 trans¬ 
mitted to the-Government of that Presidency a copy of the 
regulations proposed by Lord Cornwallis for the internal 
government of .the Bengal provinces; and eventually, Courts 
of Civil and'Criminal Judicature wero constituted by the 

t ' 4 

Bombay Government on principles similar to those^on which 

* Regulation IV. of 1806. 

t Regulation III of 1807. 

% Regulation IV. of 1816. 

§ Regulation Y. of 1807. 

II* Act VII. of 1843. 
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CQUrtS ill the Presidency of Bengal had been established. Lectube 

In 1827 all tlio Bombay regulations passed previously to-. 

that .year, with few exceptions; were rescinded, and a new 
code was established by which the system of judicature was 

» ' ^ f 

ftitirely remodelled, based however upon the Bengal Regula¬ 
tions of 1793. In 1845 the appointment of Joint* zillah 
Judges, whenever the state of civil •business required it, was 
authorized* * • - # 

The Civil Courts of Bombay, as they continued to exist 

for a considerable space of time, were constituted by regula- 

» 

tions passed in the first seven years after the Revised Code 
of 1827, which enacted such modifications of the original 
system as experience suggested. Those regulations in tutn 
were subjected to a constant process of partial repeal till the 
law and constitution of the Courts in Bombay as in Bengal 
were’ placed in a most unsatisfactory state. Act XIV. of 
1809 was eventually passed, and constituted the existing 
Civil Courts of Bombay in a maimer which I shall hereafter 
explain. 

It appears that both in Madras and Bombay the revenue Revenue 
officers lmd the power of trying all font suits. From their tiou^nboth 
decisions the appeal 1/iy in the former Presidency, to the^^ ldcu ‘ 
zillah Courts; in the latter to the Sudder Court. In 186G 
the local Legislature at Bombay passed an Actf to divest 
the Courts of Revenue of jurisdiction in cases^ relating to # * 
the rent of land and the use of wells, tanks, watercourses, 
artd Toads to fields, and to vest such jurisdiction in the .Civil 
Courts.* ‘ * 4 - 


* Act XXIX. of 1845. 
f Act II. of 1806 (Bombay C.). 
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a 

The scheme for the administration of criminal as well as of 
civil justice in Bengal is attributable to Warren Hastings. 
Tho principle originally adopted was to retain the Mahomedan 
law and law Cfficers iEnd Courts for the repression of crime; 
subject to the supervision, not apparently very close or effec¬ 
tive, of tho Government. A scheme of police was also pre¬ 
pared and ’carried into execution. But in the year 1793 the' 
whole system of criminal and police, as well as of civil, 
administration was remodelled, by the light of the experience 
of twenty years. 

It appears* that Criminal Courts, denominated Fovrjdary 
Adawluts, were first appointed in Bengal for the trial of 
. * See Regulation IX, of 1793, Preamble. 
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persons charged with crimes or misdemeanours pursuant to 

the regulations passed by the President in Council in 1772.- 

The Collectors of Revenue were directed to superintend the 
proceedings of the officers iu those Courts, and on trials to see 
that the necessary witnesses were summoned and examined, 
that due weight was allowed to their testimony, and that the 
decisions‘passed were fair and impartial. 

A Sudder Nizamut Adawlut was established-at Moorsheda- Sudder 

Nfzainut 

bad under the superintendence of a Committee of Revenue Adawlut. 

f 

for the. purpose of revising the proceedings of the provincial 

« 

Courts in capital • cases., It was upon the abolition of that 

Committee tliaj the Nizamut Adawlut was, for the first time, 

• 

brought to Calcutta. The history of the provincial Criminal 
Courts, down to the year 1775, when the Nizamut Adawlut 
was carried hack to Moorsheda bad, has already been de¬ 
scribed/ The Foujdary Adawluts, however, did not wotk 
successfully under the superintendence of the East India 
Company’s bovemment; and the discharge of the duties 
entrusted to the Governor-General, as head of the Nizamut 
Adawlut or Supreme Penal Court of Calcutta, loaded him 
with a weight of business and of responsibility, fromf which 
he sought to be relieved. The majority of the Council took 
advantage of the .circumstance to restore to Mohammed Reza 
lvlian, the Mohamedan Dew an to whom I have frequently 

referred, the superintendence of penal justice and of the 

• 

Criminal Courts throughout the country ; and for that pur¬ 
pose, removed the seat of the Nizamut Adawlut from Calcutta 
hack to Moorshddabad. 

During the fifteen years which elapsed before the Nizamut Mahome- 
was again restored to Calcutta, the course <3f the administra¬ 
tion of criminal justice, setting aside the jurisdiction of the 
Huprerac Court, was that the Mohamedan* tribunals adminis- 


* Sec ante, pp. 27 and 29. 
t Mill’s History of India,'p. 45G. 
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tered Mohameilan law under the general control of the 
Nazim, but subject in each Court to the supervision of 
English authority. 

In 1790, it .was determined by Lord Cornwallis, with refer- 

• 

ence to the administration of criminal justice* that "the 
future control of so important a branch of .Government ought 
not to be left to the sole discretion cf any native, or indeed 
of any single person whomsoever.” That year is an important, 
epoch in the history of this subject.. By the regulations 
then passed, the powers of the Nabob Nazim passed to the 
Governor-General in Council, and ghe system of criminal 
justice'was entirely remodelled. . »- 

Before I proceed to explain the nature of the system then 
established, it will be uecessary to describe the scheme of 
police administration which had been in force. Originally 

l ^ « 

the zemindars appear to have been the persons who were 
responsible forf the public safety and the maintenance of the 
public roads.J There was a clause jn the engagement of 
these landholders and farmers of land by which they were 
boujid to keep the peace; and in the event of any robbery 
being committed on their respective estates or farms, to pro¬ 
duce both the robbers and the property plundered. In 1772, 
however, the Foujdary jurisdiction of the zemindar's' was 
transferred ’ to the Adawluts; for chakaran land had been 
resumed, and collusion was constantly proved or suspected 
between the perpetrators of offences and the officers who w6re 
maintained by the holders of land. 

Accordingly a general system of police became one Qf the 
greatest wants of 1 the country, and Mr. Hastings in 177?l 
divided Bengal for purposes of police into fourteen different 


* Beaufort’s Criminal Digest, p. 10. ‘ * 
t See Preamble to Regulation XXII. lof 1793. 

X See Eengal Council Legislative Proceedings, Vol. V., 1871, p. 142, 
Speech of the Lieutenant-Governor. 
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districts. Thannadars were appointed over them, landholders Lbctube 

were enjoined to assist, chakaran lands were again applied to--L_ 

their original design; and Foujdars were appointed to appre¬ 
hend all offenders against the public peace. This system 
proved a # failure, and lasted a very few years. 

In 1781 the Foujdars and their subordinate thannadars Civil 
were abolished, and the Judges of the Civil Courts were appo^ted 
invested with the potoer, as Magistrates, of apprehending and 
bringing to trial offenders in their districts. Their duty was 
to forward them to the Darogah of the nearest Criminal 
Court; the power of punishment still resting with the 
Nabob’s Courts. The zemindar, by special permission of the 
Governor-General in Council, was sometimes vested with a 
similar power. 

Subsequent]}' the Civil Judges were vested with authority Further 
to hear and decide complaints of slight offences, and under measures ‘ 
certain restrictions to inflict corporal punishment, and impose 
fines on offenders. And in order to afford the Government 


some oversight and control over the penal jurisdiction of the 
country, a new office* was established at the Presidency 
under the immediate superintendence of the Governor- 
General. To this office reports of proceedings, with lists of 
commitments and convictions, were transmitted every month, 
and an officer under the Governor-General, with the title of 
Remembrancer to the Criminal Courts , was appointed for 
the transaction of its affairs, " But“J* the numerous robberies, 
murders, and other enormities, which continued to be daily 
committed throughout the country, evinced that the adminis¬ 
tration of criminal justice was iri a very defective state; and 
as these evils appeared to result principally from the great 
delay which occurred in bringing offenders to punishment, 
and to the law not being duly enforced, as well as to other 


# Regulation IX. of 1793, ss. 31, 33, and 36. 
t Ibid*, see Preamble. 
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material defects in the constitution of the Criminal Courts; 
and as it was essential for the prevention of crimes not only 
that offenders should be deprived of the means of eluding the 
pursuit of the officers of justice, but that they should be 
speedily and impartially tried when apprehended, the Gover¬ 
nor-General in Council passed certain regulations on the 3rd 
December, 1790, establishing Courts of Circuit under the 
superintendence of English Judges, assisted by Natives 
versed in the Mahomedan law; for trying in the first instance 
persons charged with crimes or misdemeanours, and enabling 
the Governor-General aud the M^pibors of the Supreme 
Council to sit in the Nizamut Adawlut (which was for that 
purpose again removed to Calcutta), and superintend the 
administration of criminal justice throughout the provinces.'' 
The regulations so passed in 1790 were, with amendments 
and alterations, rd-cnacted in 1793. 

Thus in 1793 the whole criminal and police administration 
of the country was remodelled in pursuance of previous regu¬ 
lations. The authority of the Nabob Nazim was abolished, 
and the Governor-General and Council formed the Sudder 
Nizamut Adawlut, having general control over the Criminal 
Courts. 

By Regulation II. of 1901, the Court of Nizamut Adawlut, 
as well as that of IJewanny Adawlut, which had up to that 
time consisted of the Governor-General and the Members of 
Council, was directed to be composed of a Chief Judge and 
Puisire Judges;* and from that time both Courts exercised 
their functions distinct from the legislative and executive 
authority of the State. The proceedings of those Courts 


* They were assisted by the head Cazee of Bengal, Bchar, Orissa, and 
Benares. For this officer, see Reg. IX. of 1793, sec. 67, Reg. XXXIX. 
of 1793, and Reg. XLIX. of 1795, which extends his j urisdiction to 
Benares. See further Reg. VIII. of 1809, which provided for the 
abolition of the office of Cazee. 
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were not required from that time to be kept in English 

farther than the Courts might find convenient and conducive -- 

to regularity; nor were copies of the proceedings of either 
Court to be thereafter required, except in cases of appeal to 
His Majesty in Council, or of reference to the Governor- 
General in Council. In later years the number of Judges 
was increased, as in the Sudder Dewanny Adawlut.* 

Next in rank to the Nizamut Adawlut came four Courts Courts of 
of Circuit, subsequently increased in number, as other pro¬ 
vinces wore added to the Presidency. Each Court was com- 
posed of the same Judgesivvho sat in the provincial Civil Court 
of Appeal, and of the Cazec, and Mooftee, attached thereto. 

The duties of the Court of Circuit, including the gaol 
deliveries at the principal stations, were in ordinary cases 
performed by the second, third, and fourth Judge, in 
regular succession, the first Judge remaining at the principal 
station, unless otherwise, ordered to conduct the public 
business. 

These Courts of Circuit continued to exist till the year Abolished 
1829, when they were abolished by Regulation I. of that year . in 1829 ’ 
They were considered to have failed to afford prompt adminis¬ 
tration of justice. 

Accordingly, in that year, Bengal was divided into twenty Replaced 
divisions under twenty Commissioners of Revenue and ^sSoners 
Circuit, who were entrusted with the powers formerly vested ”*J eve,me 
in the Courts of Circuit, together with those belonging to the Circuit. 
Board of Revenue; the former to be exercised under the 
authority of the Nizamut Adawlut, the latter under the 
control of a Sudder Board of Revenue. .The Governor- 
General in Council was empowered to direct any Commissioner 
or Judge to hold the sessions of gaol delivery for any city or 
zillah, with the powers and authority of any Court of Circuit. 
Commissioners thus became the Criminal Judges in all cases 

* Reg. XII. of 1811. 

K 2 
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of importance. Two years afterwards it was found that the 
labours cast upon the Commissioners were too heavy. 

Thereupon in the year 1831* the Magistrates were 
authorized to refer to the native officers, that is the Sudder 
Atneens, any criminal case for investigation, although such 
Ameens were not authorized to make any commitment. By 
another regulation of that year,t zillah and city Judges not 
being Magistrates were empowered, when ordered by the 
Governor-General in Council to conduct the duties of the 
sessions, to try commitments. made by Magistrates, and to 
hold gaol deliveries for each district at least once in every 
month. Thus the Criminal Judges of the country were first 
the Commissioners of Division, secondly, any Civil Judge 
whom the Governor-General might temporarily appoint to 
hold sessions, under the Regulation of 1829, or might 
generally invest with priminal jurisdiction under the Regula¬ 
tion of 1831. 

In 1832 it was considered desirable to enable the European 
functionaries who presided in the Courts for the administra¬ 
tion of criminal or civil justice, to avail themselves of the 
assistance of respectable natives in the decision of suits, or 
in the conduct of trials which might come before them. Pro¬ 
vision was. accordingly madej for referring suits to a panchayet, 
orforconstitutingassessors to assist the Judge, the decision how¬ 
ever being vested exclusively in the officer presiding in Court. 

The practice which grew up under this state of the law was 
for the local Governments to appoint particular persons to be 
“ District and Sessions Judges.”§ There are several passages 
in the Regulation of 1831 and in Act VII. of 1835 which 
assumed the existence of such a functionary as a Sessions 

* Regulation V. of 1831. 

f Regulation VII. of 1831. 

| Regulation VI of 1832. 

. § Legislative Proceedings, 1871, p. 534; Speech of Mr. Fitzjamcs Stephen. 
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Judge; but there was ho express legislative authority for his’ ^rS*® ' 

existence, nor for the power of the local Governments to- 

appoint him. In the Criminal Procedure Code of 1861 
reference is made to a Court of Session, but in Bengal and 
the North-Western Provinces, the powers which the Sessions 
Judges assumed to exercise were derived from the old Courts 
of Circuit. Neither in Madras nor in Bombay were the 
Sessions Judges directly connected by law with the Court of 
Session referred to in the Code of Criminal Procedure. The 
practice of appointing separate persons to be District and 
Sessions J udges was for a long space of time utterly without 
authority. But it continued after the repeal in 1808 of the 
Regulation of 1831 and Act VII. of 1835, to which apparently 
it traced its existence. After that repeal the 1 only law under 
which a Sessions Judge could be appointed was the Regulation 
of 1829, which authorized an occasional transference of a 
Judge to criminal work. 

It was under this state of things that Mr. Fitzjames Stephen Bengal 
ntroduced into the Legislative Council the Bengal Sessions Courts Act 
Courts Act of 1871. The Act provided for the appointment 011871 ' 
of Sessions Judges and Additional Sessions Judges by the 
local Governments in Bengal and the North-Western Pro¬ 
vinces. It confirmed the existing appointments, invested the 
Judges appointed with the character of Courts of Session 
within the meaning of the Code of Criminal Procedure; it 
authorized the Lieutenant-Governors to define and vary the 
local limits of their jurisdiction ; it confirmed all proceedings 
by the existing Judges, and indemnified, them against the 
consequences of acting without authority. ’ 

The Act was merely a temporary measure, passed in order 
to give a legal jurisdiction and existence to the Superior Courts 
of Criminal Justice which had previously been wanting. It 
was repealed in 1872, the Criminal Procedure Code of that 
year constituting all the Criminal Courts of the country. 
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In the Presidency of Madras a system of administration 
of criminal justice was introduced in 1802 during the govern¬ 
ment of Lord Clive’s son framed upon the system which pre¬ 
vailed in Bengal. Magistrates and Assistant Magistrates 
were appointed, with power to apprehend, bring to trial, and 
in light cases to inflict petty punishment. Four Courts of 
Circuit were established, and a Chief Criminal Court consisting 
of the Governor and Council. 

The system so introduced was afterwards modified and 
altered. In 1827 Assistant Judges were appointed under 
Regulation I. of that year, and then* were constituted joint 
criminal Judges of their zillahs. Native criminal Judges were 
appointed in that year, without jurisdiction over Europeans 
and Americans, and were afterwards called Principal Suddor 
Ameens. Trial by jurywas ordered to be graduallyintroduced.+ 

The Madras Courts of Circuit were abolished in 1845, and 
the Judges of zillah Courts were directed to bold permanent 
Sessions for trial of persons accused of crimes formerly triable • 
by Courts of Circuit. Natives might be called in to assist 
either as assessors or as a jury. 

With regard to the Presidency of Bombay, the Governor- 
General in Council in 1797 authorized the local Government 

to establish Courts of Civil and Criminal Judicature iu the 

* 

Western Presidency, on principles similar to those on which 
the Courts in the Bengal Presidency'had been established. 
As respects the administration of criminal justice, Mahomedau 
law did not generally prevail in the Presidency of Bombay. 
Hindus were tried by their own criminal law, Parsis and Chris¬ 
tians by English -law. Judges’ and Magistrates’ Courts and 
Courts of Session were established, and the Governor in Council 
had a right of supervision and control, an appellate jurisdiction, 
and a power of granting pardon or mitigation of punishment. 


* Madras Regulation II. of .1827, 
f Madras Regulation X. of 1827. 
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In 1827 the Code was passed, revising former regulations, I^ctcee 

and establishing the basis of the whole judicial and police - 

system of Bombay. Magistrates and police officers appre¬ 
hended offenders and punished for slight offences. Zillah 
Judges and assistant zillah Judges exercised criminal juris¬ 
diction ; the Court of Circuit, held by one of the Foujdary 
Adawlut Judges, retaining cognizance of the most heinous 
crimes. A special Court was also established for the trial of 

political offences consisting of three Judges selected,from 

those of the Sudder Foujdary Adawlut and the zillah 
Courts. All those Criminal Courts were authorized to call 
in the assistance of Natives, and the law which they adininis- 
tered was set forth ’ in a regulation* defining offences and 
specifying punishments. 

In 1830 the Provincial Court of Circuit, was abolished, and 
the Criminal Judges were vested with the powers of Sessions 
Judges and Courts of Circuit. Joint Sessions Judges were 
appointed under Act XXIX. of 1845. 

In 1827 appeals from the special Court for the trial of 
political offences which formerly lay to the Governor in 
Council were transferred to the Foujdary Adawlut, whose 
order therein was subject to the confirmation of the Govern¬ 
ment. And in 1841 it was enacted that crimes against the 
State should be cognizable by the ordinary tribunals. 

A Court of Nizamut Adawlut was constituted for the Sudder 
North-AVest Provinces by Regulation VI. of 1831, possessing 
the same powers as were vested in the Nizamut AdaWiut in 
Cal cu 11 a. Provinces. 

Then, with regard to the administration gf police, it was in rolicein 
1793, at about the same time as the Courts of Circuit wore s 
established, placed under the exclusive charge of officers 
appointed to the superintendence of it on the part of Govern¬ 
ment The landholder's and farmers of land, who were 


* Regulation XIV. of 1827. 
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bound to keep up establishments of thannahdars and police 
officers for the preservation of the peace, were required tp 
discharge them, and were prohibited from entertaining such 
establishments in future. They were relieved of responsi¬ 
bility for robberies committed on their estates, unless con¬ 
nivance were proved, or unless they omitted to assist the police. 

The Magistrates divided their zillahs into police jurisdic- 
dictions, each of tvhich was guarded by a Darogah or Super¬ 
intendent, with an establishment of officers. The Magistrates 
appointed Barogahs, and were held responsible for selecting 
persons duly qualified for the trust. The police officers were 
directed to apprehend aud send to the Magistrates all persons 
•charged with crimes and misdemeanours and vagrants. The 
Magistrates and police officers of the cities were invested with 
concurrent authority in their respective jurisdictions. The 
cities were divided into wards, and guarded by Barogahs, 
who were subject to the authority of the Kutwals of each city. 

Further, the Judges of all the zillah and city Courts were 
declared to be Magistrates of the zillah or city under theiv 
respective jurisdictions, and the public gaols were placed 
under their charge. Shortly afterwards, assistants were ap¬ 
pointed to the Magistrates, with a limited occasional exercise 
of judicial powers. In 1807 the Magistrates were given an 
extended jurisdiction, and in 1810* Government was autho¬ 
rized to appoint other persons, not being zillah or city 
Judges, to exercise with them the office of Joint Magistrates. 
In 1818f their jurisdiction was extended, and they were em¬ 
powered to try offenders charged with burglary and theft, with 
a power of impris&nment for a term not exceeding two years. 

Notwithstanding the introduction of this scheme of Go¬ 
vernment police, when Benares and other provinces were 
annexed, they were placed under the management of tehsil- 

* Regulation XVI. of 1810. 

t Regulation XII. of 1818. 
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dars, landowners, and farmers, who were made responsible for ^mtuhe 

robberies committed within the limits of'their estates, ex-- 

cepting night robberies on the open roads or in woods * But 
in 1807 all those provinces were divided into police jurisdic¬ 
tions in a similar manner to that adopted throughout Bengal, 

Behar, and Orissa. A superintendent of police was first ap- Awiirai- 
pointed in 1808, and from 1816, in addition to the manage- Bengal, 
ment of the whole system of police being dh trusted to their 
care, they were directed by Government' to submit annual 
reports of all the police occurrences within their districts. 

Various rules were, from time to time, enacted respecting Po,ice 
the duties of the Darogahs and other subordinate officers of 
police; and in 1817 they were all reduced into one regula¬ 
tion,! the whole system being revised, without, however, 
introducing any material alteration. The relative rank and 
general functions of officers on the thannah establishments 
were defined as followsThe Darogahs exercised a general Darogahs, 
control over the mohurrahs, jemadars, and burkundazes at¬ 
tached to their respective thannabs. It was declared to be 
the dyty of a Darogah to conform to all instructions he might 
receive from the Magistrate, to preserve the peace within the 
limits of his jurisdiction, and to report to him all occurrences 
connected with the police, and to discover and apprehend 
offenders, to execute process, and obey all orders transmitted 
to him by the Magistrate. The Mohurrah was the second Mohur- 
officer at tho thannah, his duty being to preserve the records, 
and write reports, and to exercise tho powers of a Darogah in 
the absence of that functionary. The Jemadar was the third Jemadars 
officer, and could exercise the powers of* a Darogah in the 
absence of both the Darogah and the Mohurrah. His duty 
was to see that the burkundazes were in attendance at their 


* Regulation XVII. of 1795, Regulation XXXV. of 1803, and Regu¬ 
lation IX. of 1804. 
t Regulation XX. of 1837. 
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post properly armed, and that all prisoners and property 
brought to the thannah were duly guarded. He acted under 
the orders of the Darogah. The police officers generally were 
directed to obey the orders of the superintendents of police 
and of the Joint aud Assistant Magistrates. Village watch¬ 
men were directed to be employed within the limits of the 
authority of the Darogahs, and to be subject to their orders. 
In those towns dlhd villages where Darogahs were stationed, 
the duties of watching were performed jointly by the police 
officers and the village watchmen. The kutwals and police 
officers in cities and towns were to be guided by the regula¬ 
tion, so far as it was applicable tp them. 

In 1829, when the Courts of Circuit were abolished, the 
magistracy and the police were placed under the superinten¬ 
dence and control of Commissioners of Circuit, who replaced 
those Courts and succeeded to their powers. The office of 
superintendent of police was at the-same time abolished,* and 
its duties were assumed by the Commissioners. In 1837, 
however, provision was made for re-appointing superinten¬ 
dents of police, who thereupon were empowered to exercise 
the functions of the Commissioners. 

No general system of police was introduced into Madras 
when the system of Criminal Administration was first estab¬ 
lished. The Native system was retained; village watchers 
everywhere existing under the superintendence of the head¬ 
men of the villages. In some places Darogahs and thannadars 
were appointed. 

But in 1816 a regulation! was passed to organize a general 
system throughout the Presidency. Heads of villages, aided 
by yillage watchers, were to discharge the duties of police¬ 
men, i.e., except in trivial cases, arrest and forward accused 
persons to the tahsildar or police officer of the district. 

* Regulation I. of 1829. 

• f Regulation XL of 1816. 
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The tahsildar was the head of the police of the district. Lictorb 
, f t 4 VIII. 

Zemindars could be invested with police authority. The_ 

Magistratcs and their assistants were generally charged with 

the maintenance of peace. 

'At the same time, a general system of police was estab- Bombay 1 
lishcd throughout the territories subject to the Bombay 
Government, by which the duties of police, which had ori¬ 
ginally been ^confided to the Foujdars and thannadars, were 
transferred to the heads of villages, aided by watchers. The 
new system was framed on the same plan as that adopted in 
Madras in 1810. In 1820, a Sudder Foujdary Adawlut was 
established at Surat consisting ol* four Judges, empowered to 
take cognizance of all matters relating to criminal justice and 
the police, and to call for the proceedings of the Criminal 
Judges or zillali Magistrates. The Judges were directed to 
go on circuit. 

By the Revised Code in 1827, the duties of the police were 
directed io be conducted by the Judge and Collector of each 
zillali, the district police officer, and the heads of villages. 

The Magistrates and their assistants were empowered to 
apprehend all persons charged with crimes or offences. 


About the middle of this century the general condition of General 
the police throughout the country attracted considerable 0 f tho 
attention from the Government. . rouce * 


For upwards of half a century, the Magistrate had been 
charged with the oversight of the police of his district; and 
as with tho increase of business, Magistrates became Judicial 
officers, with extended powers, they were little able to give 
the police the attention necessary to keep \t efficient. Com¬ 
plaints* of their inefficiency and corruption became universal. 


* About the time of Lord Wm. Bentinck. See for an historical 
account of the Indian Police, the speech of Sir B. Frere introducing 
Act V. of 1861 to the Legislative Council of India, from which this 
• mwwl is taken. 
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— — police was everywhere oppressive and corrupt, undisciplined 
and ill-supervised. The Magistrates were cither inefficient 
superintendents of police, or if active as police officers, apt 
to be biassed as Magistrates. The earliest attempts at reform 
were made in the Presidency Towns by appointing super¬ 
intendents of police separate from the Magistrate, and 
appointing non-official Justices of the Peace, Native and 
European, The result everywhere demonstrated the sound¬ 
ness of the principle of the separation, whilst the Justices of 
the Peace dischar ged the duties entrusted to them in a very 
satisfactory manner. * 

Sir Charles The first real attempt tq reform the mofussil police was 
reform of made in Sind by Sir Charles Napier. Immediately after the 
1 111 m ' conquest of that province, he drew up a plan on the model 
•of the Irish constabulary, of which the characteristics were 
separate organization, complete severance of police and 
judicial functions, complete subordination to the general 
government, and lastly, discipline, not in the nature of parade, 
but as far as was necessary to effective organization. Its 
introduction was received with great distrust by the civil 
officers, but the total suppression of organized violent crime 
which ensued, and the conduct and efficiency of the Sind police 
during the Mutiny, testified to the soundness of the measure. 
N. w. Lord Ellenborough ordered its extension to the North- 
Provmces. ^ estern p rov inces, and three police corps were raised to 

relieve the military of the civil duties previously performed 
by them. Lord Ellenborough, however, left India, and there 
the reform stopped. 

Jn 1847, Sir George Clerk, Governor of Bombay, visited 
Sind, and recognizing the value of the Sind police, com¬ 
menced reforms on a similar principle in Bombay, and shortly 
afterwards Sir Henry Lawrence commenced the re-organi¬ 
zation of the police of the Punjab on much the same plan. 


Bombay 

and 

Punjab. 
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The original plan was, however, departed from in many Lecture 

particulars, and a double system of police was created, viz., _• 

first, the employment of an unorganized body of burkundazes 
under the Deputy Commissioners as Magistrates; and, 
secondly, the formation of police corps'under the Chief Com¬ 
missioner, who did no Teal police work, but were employed 
on duties which had previously devolved on the regular 
army. The system, although very costly, was effective, and 
it was these police corps which so materially assisted Sir John 
Lawrence to hold the Punjab and rc-take Delhi. This Punjab 
police was the model for the police corps of the North- 
Western Provinces since 1857, and also for the police corps 
which existed in Oudli before the Mutiny. 

In March, 1858, Colonel Bruce submitted, by order of Sir Oudh. 

R. Montgomery, a scheme on the Sind model for the police 
of Oudh, and raised a police force to aid in subduing the 
country. Three thousand cavalry and twelve thousand in¬ 
fantry took the field with Lord Clyde in 1858, and occupied 
the country as the army passed over it; and in 1859, the 
country being thoroughly subdued. Sir Robert Montgomery 
decided to make the police a purely civil body, separate from 
the military on the one hand, and from the judiciary on the 
other. This was done, and a constabulary organized for 
Lucknow on the model of the London police. The success 
of the measure was great and tranquillity complete, and great 
reductions were made in the extent and expenditure of the 
police and tehsetil establishments. 

Attention was first drawn to the subject of police reform in Madras. 
Madras by the report of the Torture Commission, and the 
result was embodied in the Act passed by the Legislative 
Council in 1859. The Act had proved most successful in 
operation, and it struck at the root of one of the great curses 
of the country, the detention by the police of persons charged 
with offences often without warrant and for corrupt purposes. 
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In August, 1860, a Police* Commission was appointed in 
order to secure economy and something like uniformity in 
matters connected with police. Their report was followed by 
a Bill being brought into the Legislative Council which sub¬ 
sequently became Act*V. of 1861. 

Its object was to provide for the reorganisation and regu¬ 
lation of police throughout India, that is to say, in every * 
place to which' the Governor-General should by order extend 
its provisions. Under it the entire police establishment under 
a local Government is enrolled as one police force; consti¬ 
tuted and paid according to the order of the local Govern¬ 
ment. The local Government superintend it, while its 
administration in each general police district is vested in an 
Inspector-General and his subordinate officers; and through¬ 
out the local jurisdiction of the Magistrate of a district it is 
vested in a District Superintendent and his subordinates, 
subject to the general control and direction of the Magistrate'. 

t 

The chief police officers may be invested with the powers of 
a Magistrate. Special police officers may be appointed for 
such time and within such limits as the Magistrate may think 
necessary. 

The Act does not in any way interfere with the position 
and privileges of any hereditary or other village police 
officers, unless such officer shall be enrolled as a police officer 
under the Act, which cannot be done without his consent. 

The duty of police officers is promptly to obey and execute 
all orders and warrants lawfully issued to him by any com¬ 
petent authority; to collect and communicate intelligence 
affecting the public peace; to prevent the commission of 
offences and public nuisances; to detect and bring offenders 
to justice; and to apprehend all persons whom he is legally 
authorized to apprehend, and for whgso apprehension suffi¬ 
cient ground exists. 
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I have now completed the history of the Courts and legis- introduc- 
lative authorities in India and have described the existing tioD ' 
Legislatures. An account of the existing judicial system at 
present established and in force will complete the subject 
under discussion. 

The highest judicial authority enforced in India, to which 
all its Courts are ultimately subordinate, is that of Her 
Majesty in Council, in pursuance of judgments delivered by 
the Privy Council. Although that tribunal sits in London 
and exercises supreme appellate authority over other Courts 
than those established in India, viz., the Courts of the 
Colonies and the Ecclesiastical Courts in England, yet some 
account of it is necessary to give a complete view of the 
Indian system. 

It would require a very minute examination of English History of 
history to explain how the Sovereign as represented by the 
Privy Council on the one hand, and the House of Lords as a 
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distinct branch of the Legislature on the other, became pos¬ 
sessed of their respective jurisdictions,'dividing between them 
the ultimate control over the administration of justice. In 
general terms, however, I may give a brief outline of that 
history, as it will explain the circumstance of India being 
subject in respect of the ultimate appellate jurisdiction over 
it to the Sovereign in Council rather than to the House of Lords. 

For a long period* in the early history of England, there 
was a great Council or Parliament on the ope side, and a 
select Council which surrounded 'the King on the other. 
Legislative and judicial rights belonged to the larger as¬ 
sembly, but were constantly exercised by the smaller Council, 
who in matters of high importance convened the larger 
assembly in order to give greater stability to their acts* The 
assembling of the Larger Council, however, gradually fell into 
disuse. And the fate of judicial authority was chiefly deter¬ 
mined by the strong rivalry which grew up between the 
secular and ecclesiastical powers for the possession of separate 
and then superior jurisdiction. 

Towards the close of the 12th century, the three superior 
Courts of Common Law, with purely secular jurisdiction, were* 
established. As they became more independent and distinct, 
the Privy Council, although it inherited strong claims , to 
appellate jurisdiction, and a power by virtue of Royal preroga¬ 
tive and early precedent to interfere with the proceedings of 
the Courts, was obliged to abstain from violating their inde- 
# pendence. The Council represented the authority of Govern¬ 
ment, from which an insecure state of society required a 
constant interference. The Courts, on the other hand, derived 
them strength from that passionate attachment to law which 
animated the Saxon people, and which inspired unceasing 
efforts to render that law supreme over the Executive. 

* I condense thin aecouut from a paper contributed by me to the 
Calcutta Review iu 1862. 
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The Wars of the Roses increased the disorders of society, 
and thereby ultimately strengthened the power of the Execu- — 
tive by multiplying the occasions for its interference. During 0 f its 
that period the Privy Council increased its authority. Besides authority ' 

the establishment of the three Courts of Common Law, there 
arose the Court of Chancery, with an extensive equitable juris¬ 
diction mostly exercised by Ecclesiastical Chancellors, and a 
right to' interfere with the course of law. The Council and 
the Court of Chancery were for a long period closely con¬ 
nected. The original bond of union was in the person of the 
Chancellor, who presided in both, and from whom the process 
of each originated. According to Sir Francis Palgrave* for 
a considerable period the Chancellor never exercised any judi¬ 
cial functions, unless when directed by the Council or acting 
by its authority. 

Finally, however, at the end of the 14th century, the Court p tru 2g Ies 
J ’ •'to repress 

of Chancery gained exclusive cognizance over trjists and all it 
fiduciary relations, and established its independence of the 
Privy Council. Further than that, the great Council of older 
times developed into a Parliament, and the House of Lords 
endeavoured to reconstitute theut^fcra; the High Court of 
English justice. The Commons als*spired to share in the 
supreme judicial authority, and instances are recorded of their 
interference. From the time of the establishment of Parlia¬ 
ment, statutes were constantly made which' were aimed at the 
authority of the Council, and directed to vindicate the light 
of the free man to the judgment of his peers and to thi) due 
course of law. The growth, therefore, of Parliament, of Chan- 
*cery, and of the Courts of Common Law, tended strongly to 
restrict the authority of the Council.to the discharge of purely 
executive functions, and to reduce the jurisdiction of its mem¬ 
bers to the narrowest limits. Its proceedings were constantly 


* Pnlgrave’s Essay on King’s Council, p 2h 
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Lioturb watched by. Parliament, and until the long wars of the Roses 
had weakened the power of resistance, the authority of the 

i 

Council remained under strict control. 

With the rise of the Tudors, the Council, under the name 

of the Star Chamber, assumed a power of adjudicating in all 

causes that might, in example or‘consequence, concern the 

state of the commonwealth. To use the words of Lord Bacon, 

“ as the Chancery had the praetorian power of equity, so the 

Star Chamber had the censorian power for offences under the 

degree of capital.” 'file erection of this Chamber was a re-* 

actionary movement against the more feudal principle which 

* 

regarded the House of Lords as the supreme judicial tribunal. 
The arbitrary policy of the Tudor princes, and the long in¬ 
termission of Parliaments during the reign of Henjy VIII. 
and Elizabeth, favoured the transfer of its powers to the 
committee of the Privy Council which sat in the Starred 

t 

Chamber. In point of fact, the Council, notwithstanding ajj 

the opposition it had experienced under the Lancastrian kings, 

had at this time achieved a most unconstitutional triumph 

over the House of Lords. 

* 

It was at.this time, viz., under the Tudor princes, that the 

exercise of . r 

appellate Council drew into' its own hands, and never afterwards lost, 
t^onoror the exclusive adjudication of appeals from foreign and colo* 
the^Colo* n j a i dependencies of the Crown and from the Channel 
Islands. It appears’that appeals were first granted from 
Jersey in Henry VIIL’s reign, and the records of the Privy 
Council in 1572 preseht the first instance of the exercise of 
this jurisdiction. The jurisdiction of the House of Lords had 
at this time fallen into disuse, partly from the intrinsic decay 
of the peerage, and partly from the fr§quont intermission of 
, Parliaments. 

I mb of Finally, however, the atrocities of the Star Chamber roused 

ttofa C *‘ a spirit of resistance, and occasioned a full enquiry into the 
Bogiind. position a nd authority ef the Council. The Act of 16 Charles 


Its extra* 
▼agant 
powers 
under the 
Tudors. 


First 
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I, c. 10, abolished the Star Chamber and the whole of its 
cognate jurisdiction, and, notwithstanding four centuries of 
possession and established right, the civil jurisdiction of the 
Privy Council was declared to be a usurpation contrary to the 
.laws of the land. The fervid loyalty of 1660, notwithstanding 
all the exceases in which it indulged, was unable to efface the 
strong hatred produced by the acts of the Star Chamber, or to 
restore to the Privy Council either its equity or criminal juris¬ 
diction in England. 

No question respecting the jurisdiction of the‘Council sur¬ 
vived the revolution of 1688, but the narrow bounds Within 
which it has been restrained are a striking contrast to the 
whole of its previous career. The only relic of its ancient 
criminal jurisdiction is its right to examine and commit for 
high treason, but the power of punishment has entirely 
passed from its hands. It still issues proclamations and is 
called upon to meet extraordinary emergencies, and ; t reserves 
to itself the right of granting charters. These, together with 
its civil jurisdiction over the colonies and its 
tain appeals from the Ecclesiastical* Courts in England, alone 
remain of its former judicial authority. The result is that 
the House of Lords has regained since the restoration the 
whole of the appellate jurisdiction over the English Courts of 
law and equity. The functions of the House of Lords are, 
however, according to established usage exercised by a Com¬ 
mittee pf Law-lords, with whom sit since the Judicature Acts 
the Lords of Appeal in Ordinary; and the functions 'of the 
Privy-Council are exercised by a Judicial Committee estab- 

.* 

* See the Supreme Coutfc of Judicature Acts, 187$ and 1875. Appeal# 
from the Admiralty Courts in England lay to the Privy Council from 
1833 until 1876, when they were transferred to the new Court of 
* Appeal Previously to 1833 (see a & 3 Will. IV. c. 92) both eccle¬ 
siastical and maritime-appeal# lay to the High Court of Delegates under 1 
Acte of Henry VIII. .and Elisabeth. 


right to enter- 


Lkjtoe* 

IX 


L 2 * 



148 


THE PRIVY COUNCIL 


• * 

Lectors lished by tho Act of William iW* The only practical result 

. is that a division of lafbour is effected, since under existing 
circumstances no constitutional principle can be said to be 
involved in the retention by cither body of their particular 
jurisdiction. , 

The extent and importance of the jurisdiction still retained 
by the Privy Council were pointed otit by Lord Broughamf 
in his celebrated speech on Law Reform in 1828:— 

Nature of “ They determine,’-’ lie said, “ not only upon questions of 
jurisdic- colonial law in plantation cases, but also sit as Judges, in the 
<m " last resort, of all prize causes. ' And they hoar and decide upon 
all our plantation appeals. They are thus made the supreme 
Judges, in the last resort, over every one of our foreign settle¬ 
ments, whether situated in those immense territories which 
you possess in tho East, where you and a trading company 
rule together over not less than 70,000,000 of subjects—or 
established among those rich and populous islands which stud 
the Indian Ocean and form the Great Eastern Archipelago— 
or have their stations in those lands pare lying within tho 
tropics, part stretching towanls tho 'pole, peopled by various 
* castes, differing widely in habits, still more widely in privi¬ 
leges, great in numbers, abounding in wealth, extremely un¬ 
settled in their notions of right, and excessively litigious, as 
all the children of the new world are supposed to be, both 
from their physical and political constitution. All this im¬ 
mense jurisdiction oyer the rights of property and person, 
over rights political and legal, and over jdl the questions- 
growing out of so vast and varied a province,-is exercised b/ 
the Privy Council unaided and alone. It is obvious that, 
from the mere (^stance of those colonies and the immense 
variety of, matters arising in them, foreign to our habits and 

* 3 & 4 Will. IV. c. 41. 

• * 
t Lord Brougham’s Spoechea, Vol. II., p, 35G. 
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beyond the scope .of our knowledge, any judicial tribunal in 

this country must of necessity be an extremely inadequate-'— 

Court of Review. But what adds incredibly to the difficulty 
is that hardly any two of the colonies can be named which 
have the same law ; and, in the greater number, the law is 
wholly unlike our own. In some settlements it is the Dutch 
law, in others the Spanish, in others the French, in others the 
Danish. In. our Eastern possessions these Variations are, if 
possible, greater;—while one territory is swayed by the 
Mahomedau law, another is ruled by the Hindu law; and 
this, again, in some of our possessions is qualified or super¬ 
seded by the law of Buddha: the-English jurisprudence 
being confined to the handful of British settleis, and the 
inhabitants of the three Presidencies.” ’ 

The first occasion upon which a right of appeal was granted Appeal* 
by Royal Charter to the Privy Council from the judgments of India, 
the Courts in India ■was in 1726. The Chaiter granted by 
George I. in that year established the Mayor's’ Courts in the 
thice Presidencies, which gave a light of appeal from those 
Courts, first to the Governors in Council and thence to the 
Privy Council, where the amount in dispute, exceeded the 
sum of 1000 pagodas, i.e. 4000 rupees. Both the Act of 
Parliament and the Chaiter to which the Supreme Court of pom the 
Bengal owed its existence reserved a similar right of appeal Court, 
to the Sovereign in Council. The same right was also reserved 
in reference to the Recorders* Courts and the Supreme Courts 
at Madras and Bombay. Any person aggrieved by a decision 
of any of those Courts in a suit the value of which was over 
1000 pagodas (except in the caso of the* Supreme Court of 
Bombay, where the value of the suit must have been above 


3000 Bombay rupees), could petition the Sovereign in Council, 
and the Council was empowered to refuse to admit the appeal 
and to reform, correct, or vaiy such decision, according to the 
Royal pleasure. 



THU PRIVY COUNCIL. 


150 


Lbotubb 

IX. 

From Ben¬ 
gal Sudder 

Court. 


From Ma¬ 
dras and 
Bombay 
Sudder 
Courts. 


Fate of 
appeals. 


Sucli were the regulations with regard to Courts estab¬ 
lished by Royal Charter. In 1781, on the establishment of 

the Sudder Court of Bengal, an appeal was given from its 

decisions in civil 6uits the value of which should be of £5000 
and upwards. No rules were prescribed by Parliament re¬ 
specting the appeals so authorized. Rules and orders were 
framed by the Supreme Court and approved’ by His Majesty 
in Counqil according to the provisions of the Charter which 
established that Court. No such power was given by Act of 
Parliament to the Sudder Court, and consequently Regulation 
XYI. of 1797 was passed in order to provide rules relative 
to appeals to the Privy Council against decisions of that 
Court until the King’s pleasure should be known thereupon. 
That regulation linlited the right of appeal in point of time to 
a period of six months from the date of the judgment, and in 
point of value to cases where the judgment exclusive of costs 
of suit was of the value of Rs. 50,000. 

* In 1818, the right of appeal from the Sudder Courts of 
Madras and Bombay to the Privy Council was established, 
and in all the Presidencies reservation was made of the Sove¬ 
reign’s right to reject or receive appeals notwithstanding any 
provisions in the regulations for the purpose of limiting or 
controlling the exercise of the right of appeal. • 

It appears that in the sixty years which elapsed from the 
establishment of the Supreme Court of Calcutta to the 

Statute of William IY. which constituted the Judicial Com- 

• 

mittee of the Privy Council, only fifty appeals were 'instituted. 
The majority of those appear to have beep from the Supreme 
Courts, which from the first were looked upon as offshoots 
from the Courts of Westminster Hall, the suits in them being 
carried on by English counsel and attorneys and the suitors 
in them being either Europeans or Natives in the habit of 
close intercourse with Europeans. Both the suitors and prac¬ 
titioners in the provincial Courts were very little acquainted 
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with the mode of procedure in appeals to England, and either twwai 
shrank from the attempt to prosecute such appeals, or from_ 

total ignorance as to the necessary proceedings failed either 

to follow up or to withdraw any appeal which had been com¬ 
menced.* 

When appeals lay to the Governor-General from the dif¬ 
ferent Sudder Courts, decisions had been returned without 
anything being required to be done by the parties; conse¬ 
quently when appeal cases were transmitted to England, the 

parties patiently waited for a decision but in vain, and in 

* 

many cases the property in dispute was eaten up by private 
and public debt, and the litigants were either ruined or 
greatly impoverished. 

With regard to the power of the Council to entertain Power 
appeals and the right of the suitor to prefer them, the general Council to 
principle is that! the Crown has an inherent general right 
controlled by Acts of Parliament to admit appeals from its 
subjects beyond the seas; but that Orders in Council and 
local rules are intended to regulate the manner in which that 
right shall be exercised. * 

In some cases it has been considered not only that local 
rules or general* principles do not authorize an appeal (either 
because the order is not properly appealable, or because the' 
due course has. not been followed by the parties), but that 
they prevent the Privy Council from exercising any discretion 
in advising the Crown as to admitting one. In other cases, 
that although an appeal cannot be brought as of right, yet 
the Privy Council are not precluded from the exercise of 
their discretion upon the subject,! , > 

A petition for leave to appeal,§ where the sum in dispute Limited by 

timj. 

* Motley’s Administration of Justice in India, pp. 145—8. 
f Macpherson’B Judicial Committee Practice, p. 1. 
t itid., p. 4. 

§ Cuvillier #. Aylwin, 2 Knapp, p. 72, decided in 1832. 
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And by 
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No aj^peal 
in cases 
felony. 


was of less amount than £500 sterling, was disallowed hy the 
Privy Council, because the Colonial Legislature, in pursuance 
of powers' oonferred by the Imperial Parliament, had by its 
provisions on the subject of appeals deprived the subject of 
his right to appeal. 

Again, appeals might have been brought with the leave of 
the Supreme Courts in India from their decisions in.criminal 
cases; but upod the principle of the case just stated, it was ‘ 
held that, as the'Charter of the Supreme Court of Bombay 
was granted by the Crown in pursuance of an Act of Parlia¬ 
ment, the Crown, authorized by statute, had abandoned its 
prerogative to receive appeals in cases of felony, except' upon 
leave obtained from the Court below * 

In another^ case, Lord Brougham observed, in delivering 
the judgment of the Privy Council, that even independently 
of the statute “ it might be reasonably contended that .the 
Crown may point out the manner in which the general^ com¬ 
mon law right of appeal to it from eolonial sentences shall be 
exercised by a particular mode of enactment in the Charter 
It may say there is a right to appeal to the Crown generally. 
That appeal shall be in civil cases at all times, but shall be in 
criminal cases only in a certain manner and form, and I shall 
delegate to rpy Judges below the right to refuse or to grant it, 
as they see fit.” 

And in the former* case cited. Dr. Lushington remarked, 
“ not only in England, but throughout' the dominions of the 
Crown of Great Britain, governed by the law of England, no 
right of appeal in felonies has ever existed. Nor are we aware 
•that in any one single instance the Crown has ever, by the exer- 
cisq of its prerogative, granted leave to appeal in any such case.” 

It was therefore fully settled that in cases of felony, when the 

w 

# Queen v. Edaljee Byran\jee,'6 Moore P. C. 272. 
f Queen v, AUoo Paroo, 5 Moore P. C. 296. 
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Supreme Court of Bombay or any of the Supreme Courts in IiKOTUBB 

India had not granted, leave to appeal, the Privy Council 

could not grant or advise the Crown-to grant such leave, 

whether the appeal were from the verdict and judgment, or 

were confined to matter of errqr appearing upon the record. 

* » 

The Court below alone had the power of granting or refusing 
an appeal ip such cases. « 

In 1833, the. Act 3 & 4 William IV. c. 41, was passed, A ctof^ 
and under it a permanent Judicial Committee was appointed tho 
for the disposal of appeals and other matters referred to y ° urth ' 
them by His Majesty in Council in pursuance of the Act. 

The Committee was composed of the President of the Council 
and the Lord Chancellor, and several of the Judges of 
highest rank in the kingdom, with power to the Sovereign to 
add any two Privy Councillors as members of the Committee. 
Exclusive power was given to it to review all sentences of 
Courts abroad which were- formerly appealable to the High 
Court of Admiralty or to the Commissioners in prize cases in 
England. -In addition to that the entire appellate jurisdic- 
dietion of the Sovereign in Council was directed to he 
♦ exercised- solely by the Judicial Committee; and power was 
given to the Grown to refer to the Committee for hearing or 
consideration “any such other matters whatsoever as His 
Majesty should think fit,” in order that they should advise 
the Crown thereon. Four members, and, since 1843, three 

members* of the Committee form a quorum, a majority of 

* » 

whom must concur in their report or recommendation. The 
Crown was empowered to require the attendance at the 
committee for the purposes of the Act ally Privy Councillor 
who should be a Judge of one of the three superior Courts of 
Common Law. 

# 

They have' power to examine or direct the examination of 
witnesses at discretion ; to remit the cause to the Court 


* See 6 & 7 Viet. c. 38, a. 1. 
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i-mtomb below for rehearing, either generally or with • respect to car* 

-tarn points ; and upon such rehearing to take further evidence, 

to admit evidence before rejected or reject evidence before 
admitted, and to direct issues to be tried in any Court in 
Her Majesty’s dominions abspad. 

All appeals were directed to be made within the time fixed 
by any existing law or usage, or within such tinc^e as should 
be ordered by the Council. Then with regard to the pending 
appeals (where* there had been a delay of two years from the 
* date of their admission) from the Sudder Dewanny Adawlut 
in the East Indies, the Act recited that transcripts of the 
proceedings had been received, but that the suitors had not 
duly prosecuted the §aine to a hearing, and thereupon it 
empowered the Sovereign in Council to give such directions 
to the East India Company and other persons as should be 
thought necessary for the purpose of bringing those appeals 
to a hearing. 

In 1888 an Order in Council was issued which limited 
appeals from the Supreme Courts in India in point* of time 
to six months from the date of the judgment and in point of 
value to Rs. 10,000 instead of Rs. §0,000. * 

As soon as the old appeals from the Sudder Courts in 
India had been determined, an Act was passed* which pro¬ 
vided that from the commencement of the year 1846, all 
appeals admitted by the Sudder Courts should be taken to 
be abandoned aid withdrawn by consent of the parties 
thereto unless some proceedings therein should be taken 
in England within two years after the arrival of the 
transcript 

Act* of the In 1863t an Act was passed to regulate the admission of 
General in appeals to Her Majesty in Council from certain* judgments 
Couacil * and orders not subject to the general regulations; but *ihis 

* 8 & 9 Viet. c. 30. 
f Act II. of 1863. 
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was repealed by ‘Act YI. of 1874, which consolidated and Iaioro ** 

XSk* 

amended the law upon the subject. This Act Was Itself- 

repealed and then re-enacted word for. word by Act X. of 
1877, and then by Act XIV. of 1882 (the Code of Civil Pro¬ 
cedure), sections 594 to 616. Appeals are directed to lie to 
Her Majosty ip Council from any final decree passed by the 
IJigK Court or any other Court of final appellate jurisdiction 
in all cases where the amount or value of the matter directly 
or indirectly in dispute is 10,000 rupees or upwards; but 
where the decree appealed from affirms the decision of the 
Court immediately below it, the appeal to Her Majesty must- 
involve some substantial question of law. In other cases an 
appeal only lies when it is certified to be a case fit for appeal. 

Nothing, however, in the Act is to bar the unqualified oxer- 
cise pf Her Majesty’s pleasure, or to interfere with the rules 
made by the Judicial Committee. 

The Charters'of the High Courts give a right of appeal to Charter* of 
suitors in any matter not being of criminal j urisdicti on, from c^urta? 1 * 
any final judgment, decree or order of those Courts made on 
appeal, or in the exercise of original jurisdiction by a majority 
of the full number of Judges, or of any Division Court from 
which an appeal does not lie to the High Court itself. The 
right so conferred is subject to the proviso that the mat¬ 
ter in dispute is of the value of 
or that such judgment, decree or 

■ indirectly some claim to property of that value. An appeal 
also lies from any other final judgment, decree or order when 
the High Court shall declare that the case is a fit one 
for appeal. 

The High Courts under the Charter may grant leave to 
appeal to the Privy Council from any preliminary or inter¬ 
locutory judgment, decree or order, or sentences in any matter 
not being of criminal jurisdiction. 

Further, a power of appeal is given (provided the High 


not less than Rs. 10,000,, 
order jnvolves directly or 
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Lbctobb Cpurt declares the case is a fit one for' such appeal and 

_ j _under such conditions as it may require) from any judgment, 

order or sentence of the High Court made in the exercise of 
original criminal jurisdiction, or in any criminal case where 
any point or points of law have been reserved for the opinion 
of the High Court. 

The High Court is directed by its Charter in all cases pf 

ft 

appeal to certify and transmit to the Privy Council a copy of 
the proceedings so far as they relate to the appeal; and of 
the reasons given by the Judges for or against the judgment 
appealed against. The High Courts are also bound to execute 
the judgments and orders of the Privy Council. 
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THE SUPERIOR COURTS. 


Separation between Courts of Presidency Town and Mofusail—In laws and 
procedure—First attempts to amalgamate thepa^-Abolition of Supreme 
Courts—Bill introduced to establish Hjgh Courts—Indian High Courts’ 

Act—Charters of the High Court—Civil jurisdiction of Bengal High 
Court — Original — Extraordinary original — Appellate — Criminal — 
Testamentary and intestate—Matrimonial—Madras and Bombay High 
Courts-^-North-West Provinces 7 -Result of the establishment of High 
Courts—Punjab Chief Court—Retention of the old Presidency Town 
system—Insolvency Courts—Insolvency jurisdiction in the Mqfussil— 

Vice Admiralty Courts—Divorce Courts. 

Hitherto I have endeavoured to' trace the history of the Separation 

• ..... . . . . between * 

judicial institutions which were established in the Presidency Courts of 

Towns and Mofussil, to account for their wide separation, their Town and 7 

dissimilar origin, their long retention, and the very slight MofussiL 

• 

tendency towards amalgamation which they had exhibited. 

The inconveniences of such double system were numerous, 
but the differences in the procedure observed, and in the laws 
administered by these rival institutions, as well as the exist¬ 
ence of a strong party feeling in favour of maintaining tribunals 
which sjiould exercise exclusive jurisdiction over Europeans, . 
rendered such system extremely difficult to abolish. 

With regard to the laws administered, the’Courts established 
by the Crown and Parliament for the most part applied English cedure. 
law, both civil and criminal; exceptions being made in favour 
of Hindus and Mahomed an s, that in suits against parties of 
either of those religions, by whomsoever they might be 
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brought, whether by Europeans or Natives, the law of the 
defendant should prevail. Their proceedings also were 
governed by the English law of procedure. Until 1834 they 
for the most part were amenable only to the legislative 
authority of Parliament, and to such regulations of Govern- * 
ment as the Supreme Courts might choose to acknowledge 

and register. 

The MofuSsU Courts, on the other hand, had nothing to do 
with English law, but were amenable in all respects to the 
regulations of Government; and when Hindu or Mahomedan 
law did not apply, or when no regulations were applicable, 
were directed to proceed according to justice," equity, and 
good conscience. That is* to say, in eases for which no law 
was provided, the Judges were authorized to use the best 
discretion they possessed. Originally the number of cases 
for which no specific law existed must have been consider¬ 
able. . For, setting aside Hindu and Mahomedan law, there 
was no law of contract, no law of succession, no territorial 
law, no law of evidence, no law of administration of deceased 
estates. The wide field, from which all specific law was 
absent, was gradually reclaimed, as it were, and brought 
* within the limits of civilization. But the process was very 
•gradual, and until the establishment of the Indian Law Com¬ 
mission, and the Imperial Legislature in 1834 yould hardly 
be said even to have commenced. From that date, however, 
it proceeded very slowly, and it is only within the last quarter 
of a century that any serious progress has been made. 

The procedure of those Courts was such .as was from time 
to time prescribed, by the regulations, which, by the constant 
process of repeal* and amendment, at last gave a very un¬ 
certain and obscure expression to the rules which they 
provided. 

Before the .work of amalgamating these two rival sets of 
judicial institutions could possibly be proceeded with, it was 



THE SUPEyOK COURTS. 


159 


absolutely necessary to make some attempts to bridge over kwfft*** 
the wide gulf which separated the laws which they respec- 
tively administered, and the procedure which they respec- tempts to 
tively observed. The abolition of the East India Company, 
the assumption of direct responsibility of government by the 
English Crown, and the consolidation of the Indian Empire 
under the Queen, which ■occurred in 1858, favoured the 

f 

work of amalgamation which the influences of a century had 
impeded and prevented. Policy suggested that in re-estab¬ 
lishing and consolidating the new empire something more 
was required than an imperial army, government, and legis¬ 
lature. A uniform criminal law, a uniform system of Courts, 
of civil and criminal procedure, and in the end a uniform 
civil law, so far <w exclusive rights to personal laws, based 
. upon religion, would permit, and as far as practicable, equal 
liability to the jurisdiction, were required as a basis upon 
which to found a just as well as an imperial administration. 

In the next threo years after the proclamation of the 
Queen, first the Civil procedure Code, and then the Penal 
Code, and almost immediately afterwards the Criminal 
Procedure Code, all of which had been long in preparation, 
were enacted. .They applied to the whole empire, and alb 
Courts were governed by the procedures therein laid down, 
except the Supreme Courts and those established by Royal 
Charter. 


When these Codes had been passed, a very long stride had Abolition^ 
been made in the direction of one uniform system for the Court*, 
administration of justice in India. The next step was to 


abolish the Supreme Courts in the three Presidencies and 
the anomalous procedure observed in them, and constitute in 
• each Presidency town a High Court of Judicature, which 
shotild be supreme over all the Courts both Jn the Presidency 


Towns and also in the Mofussil. The plan had long been in 

« 

contemplation; in fact the continued existence of the Supreme 
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Courts, alien as they were from the rest of the judicial 
system, was due to the high character they hpd maintained, ” 
and the Confidence which was reposed in them by the public, 
and to the divergence in law and procedure to which I have 
referred, and to. the long delays in maturing and passing the 
three Codes mentioned above. 

ft 

Those three Codes were passed respectively in the years 

« . 

1859, 1860, and 18151, and in the last of those three years a 

« 

Bill was introduced into Parliament for the establishment of 
the High Courts. As far back as 1852-53, in the evidence 
which was given before the Committee which sat on East 
Indian affairs, a strong opinion was expressed by those most 
competent to give it, that it was desirable with a view to the 
better administration of justice in India that the Supreme 
and Sudder Courts should, in each Presidency, be consolidated 
into one, so as (in the stereotyped phraseology) to unite the 
legal training of the English lawyers with the intimate know¬ 
ledge of the customs, habits, and laws of the Natives pos¬ 
sessed by the Judges in the country. 

When Sir Charles Wood introduced the Bill of 1853, he 
was anxious to include a provision for effecting that object, 
and to empower Her Majesty to issue her Charter for the 
establishment of a united Court. But the members of the 
Indian Law Commission, though' they approved of the pro¬ 
posed change, thought that it would be useless to attempt to 
unite the Courts till the Codes of Procedure were established. 
A Eoyal Commission, however, was issued to obtain the basis 
on which the forms of procedure could be framed. 

It is worth while to observe that Sir Charles Wood, m in¬ 
troducing tire Bill of 1861 iuto the House of Commons, laid 
special stress on the advantage of the Judges, of the new* 
Courts going on oircuit to try criminal cases. He said, “We 
shall have one Supreme Court, one sole Court of Appeal 

* Hansard, 1861, p. 647. 
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instead of two; and, inasmuch as the administration of Lecture 

justice in the minor Courts depends on the mode in which_—_ 

the appeals sent up from them are.treated, the superior 
Court, thus constituted, will, I hope, improve the administra¬ 
tion of justice generally throughout India. It is notorious 
that the greatest confidence is felt by the Natives in the 
administration of justice by the Supreme Court even at 
present. Now, according to the provisions of this Bill, the 
Judges of the Supreme Court may be sent on circuit through¬ 
out the country. The effect of this will be that in important 
cases occurring in the various districts justice, as in this * 
country, will be administered on the spot by a trained Judge. 

At present, if an Englishman commits a crime which may 
subject him to serious punishment, he and all the witnesses 
must be brought to Calcutta, and the case must be tried 
there. In future an English Judge going into the country 
will be able to try these eases. At present, when a crime is 
committed up-country by a European, the necessity of bring¬ 
ing him to Calcutta amounts in many cases to an absolute 
denial of justice. It may be impossible in a country like 
India to bring justice to every mans door, but at all events 
the system now proposed will bring it far nearer than at 
present; and. when criminal offences are committed by a 
European—happily such instances are rare—the impartial 
administration of justice on the spot will produce a most 
desirable influence on the minds of the Natives/’ 

The Act was speedily passed, and by it the Crown* was Indian 
empowered to establish, by Letters Patent, a High Court for Conru 
the Bengal division of the Presidency of Fort William and also Act * 
at Madras and Bombay; and it was enacted that thereupon the 
Supreme Courts and the Courtis of Sudder Dowanny Adawlut 
and Sudder Nizamut or Foujdary Adawlut should be 
abolished. The jurisdiction and powers of the High Courts 

* 24 & 25 Viet. c>. 104. 
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Lecture were to be fixed by the Letters Patent. The Crown was also 
- - — empowered to establish a High Court in the North-Western 
Provinces. 

Charters of Thereupon Charters were issued in 1862, and afterwards 

the High * 

Court. new Charters in 1865, constituting the High Courts in 
Bengal,. Madras, and Bombay. 

Civil juris- That in Bengal was vested with ordinary original civil 
diction of ... . . . 

Bengal jurisdiction within the local limits of Calcutta, or within suqh 

Court. local limits as might from time to time be prescribed by 

competent legislative authority for India. Suits of every 

*• 

description were brought within their cognizance, except 
cases in which the Small Cause Court would have jurisdiction 
Original. alK ] in which the debt or damage or value of the property 

sued for did not exceed Rs. 100. The circumstance necessary 
to give jurisdiction is that the land must be situated, or the 
cause of action must have arisen, or the defendant must, at 
the.time of the commencement of the suit, dwell or carry 
on business, or personally work for gain within the local limits 
of Calcutta. If only part of the cause of action were within 
those limits, then the leave of the Court must be obtained 
before the institution of the suit It has been held* that; if 
part of the land was situated within, and part without, the 
local limits, the High Court would nevertheless have juris¬ 
diction. 

KvtraorUt- Its extraordinary original jurisdiction enables the Court to 
rmr> ongi reraove an( j t 0 try and determine any suit falling within the 
jurisdiction of any Court, subject to its superintendence, 
whether within or without the Bengal division of the Presi¬ 
dency, either on the agreement of the parties to that effect or 
for purposes of justice, the reasons for so doing being recorded 
on its proceedings. Several causes of action between the 


* Prasarniamayi Pasi v . Kadambini Pasi, 3 B. L. R. (O. J.), 85, 
Norman, J. On appeal before Peacock, O.J., and Mark by, J., the 
question of jurisdiction was not disputed. 
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same parties not being for land or other immoveable pro- IjE ^ URE 

perty may be joined together in one suit and tried by the- 

High Court if any one of those causes'of action is within the 
High Court's jurisdiction. 

The High Court of Bengal was also constituted a Court of Appellate. 
Appeal from the CivirCourts of the Bengal division of the 
Presidency and from all other Courts subject to its super¬ 
intendence. It also has the like power and authority with 
respect to the persons and estates of infants, idiots, and 
lunatics, whether within or without the Bengal division of 
the Presidency, as was formerly vested in the Supreme 
Court. 


Its criminal jurisdiction is in respect of all persons within Criminal, 
and without the limits of the Bengal division, and not within 
the limits of the criminal jurisdiction of any other Court and 
over whom the Supreme Court formerly had jurisdiction. It 
also has extraordinary original criminal jurisdiction over all 
persons who reside in places within the jurisdiction of any 
Court formerly subject to the superintendence of the Sudder 
Nizarnut Adawlut. in Calcutta upon any charge preferred by 
the Advocate-General or by any Magistrate or other officer 
specially empowered by the Government on their behalf. It 
is also constituted a Court of Appeal from the Criminal 
Courts of the Bengal division of the Presidency and from all 
other Courts subject to its superintendence. It is also a 
Court of* reference and revision from the Criminal Courts 


subject to its appellate jurisdiction. 

It also succeeded to tl\e powers of the late Supreme Court Testumen- 

. . . . • ... , tary and 

m relation to the granting of probates of last wills and testa- intestate. 

ments and letters of ad minis tration of the goods and all other 
effects whatsoever of deceased persons, whether within or with¬ 
out the Bengal division of the Presidency, except such as arc 
* within the limits of the jurisdiction for that purpose of any 
other High Court. It also has jurisdiction of this character 

M 2 
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Lecture under the Indian Succession Act (X. of 1865) and Act V. of 

-1881, independent of the Charter. Under Act XIII. of 1875, 

probate or letters granted by a High Court have effect 
throughout the whole of British India. Under Act VI. of 
> 1881 the High Court may appoint District Delegates to grant 
• probate and letters in non-contentious cases. 

It also is vested with jurisdiction in matters matrimonial 
between Her Majesty’s subjects professing the Christian 
religion.* 

Its insolvency, maritime, and divorce jurisdiction will be 
described at the end of this lecture. 

The first Charters of the Madras and Bombay High Courts 
bear date the 20th June of 1862. They were subsequently 
superseded by a further Charter of the same date as that 
which applies to Calcutta. They are similar in all respects 
to the Calcutta Charter, mutatis mutandis. The local 
limits of the ordinary civil original jurisdiction of either 
Court are such as may be fixed by a law of the Governor 
in Council, and until so fixed were the limits of the juris¬ 
diction of the Supreme Court at the date of its abolition. 
The criminal jurisdiction extends over the limits just de¬ 
scribed and also over all persons beyond those limits who 
were subject to the criminal jurisdiction of the Supreme 
Court. 

In March, 1866, Letters Patent were issued establishing a 
High Court in the North-Western Provinces of the Bengal 
Presidency. 

Result of The result of the establishment of the High Courts was to 
lishmeutof combine the Judges of the Supreme and Sudder Courts, and 
Courts thereby to constitute a single tribunal. But as far as the policy 
of fusing two rival systems of judicial administration was con¬ 
cerned, no great advance was thereby made. The Supreme 

* The date of the first Charter of the Bengal High Court is 14th 
May, 1862; and of the second, 28tli December, 1865. 


North- 
West Pro¬ 
vinces. 



THE SUPERIOR COURTS. 


165 


Court in reality survived as a distinct branch of the High 
Court, viz., in its original side. The local extent of its juris¬ 
diction, however, was confined within 'the limits of Calcutta ; 
neither the agreement of parties nor the national character of 
individuals being any longer sufficient to give the Court a 
power of adjudication. The law or equity which it enforced 
on its original side is.the same as would have been applied by 
the old Supreme Court, and is distinct from’the rules of law, 
equity, and good conscience applied by the appellate side 
which succeeds to the old Sudder Court. The criminal and 
admiralty, testamentary, and matrimonial jurisdictions of 
the High Court in its original side were precisely the same as 
those exercised by the tribunal to which it succeeded. Its 
criminal procedure, too, remained distinct from that of the 
appellate side. The real innovation was that the civil pro¬ 
cedure of the old Supreme Court was swept away, and Act 
VIII. of 1859 was substituted as the Code uniformly and 
universally applicable throughout India. 

Uniformity, therefore, in the criminal law (the Penal Code 
having come into force on 1st January, 1802) and in the civil 
procedure of all Courts, and in civil and criminal appellate 
authority, dates from 1862. 

The establishment of these High Courts and the passing of 
the Indian Councils’ Act, 1861, seem to have led to a general 
reconstitution of Courts of Judicature throughout the country 
both in the regulation and in the non-regulation Provinces. 
In the Punjab, a Chief Court has been established, which is 
framed very much upon the model of the High Courts. It 
derives its existence from an Act of the Imperial Legislative 
Council, instead of a Royal Charter, and the Judges who 
compose it are appointed by the Governor-General in Council, 
and not by Her Majesty. It came into existence about the 
same time that the High Court of the North-West Provinces 
was established by Royal Charter. 
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It was established by Act IV. of 1866, which was passed 
with the previous sanction of the Secretary of State for India 
in Council, to amend the constitution of the Judicial Commis¬ 
sioners’ Court. The new tribunal was invested with an 


original jurisdiction for the trial of certain civil and criminal 
cases. It consists of two or more Judges including the Jucfi- 
cial Commissioner of the Punjab. They hold their offices at 
the pleasure of the Governor-General. The Chief Court is 
the highest Court of Appeal from the Civil and Criminal 
Courts in the Punjab. Its jurisdiction, however, is barred 
when during a settlement of land revenue the local Govern¬ 
ment invests the Financial Commissioner with the power of 

* % 

a Court of final appeal in a certain class of cases. Its pro¬ 
ceedings are regulated by the civil procedure for the time 
being in force in the Punjab; and in exercising its jurisdic¬ 
tion it is bound to apply the rules of law or equity and good 
conscience which the local Court would have applied. It has 
complete jurisdiction over European British subjects, and it 
has superintendence over all Courts subject to its appellate 
jurisdiction. 

Thus four High Courts were established for the three 
Presidencies, and a Chief Court for the Province of the 


Punjab—possessing the highest civil and criminal juris¬ 
diction in the territories for which they were respectively 
established. 


Eatentii»n Very little in reality was thereby effected towards amalga- 

Presidency mating the Presidency Town and Mofussil systems of judicial 
organization. But subsequent legislation in this country re¬ 
constituted almost all the Civil and Criminal Courts of the 
country. I shall ’refer to it hereafter. At present I will 
pass on to institutions which chiefly belong to what I have 
described as the Presidency Town system, and describe them 
in detail. 
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With regard to the establishment of Courts for the relief Lkotuhb 

of insolvent debtors in British India, they were first estab- 

lished by Act* of Parliament in 1829. They were directed Courts 01 ^ 
to be holden from the 1st of March, 1829) once a month 
at least throughout the year, and oftener, if need be, in 
Calcutta, and as often as found necessary within the towns 
of Madras and Bombay, by any one Judge of the Supreme 
Court of the Presidency. Though presided over by a Judge 
of the Supremo Court, the Insolvency Court had a distinct and 
separate existence. An appeal lay from it under the statute 
to the Supreme Court, which had power to make rules to • 
facilitate the relief of insolvent debtors in cases for which suf¬ 
ficient provision had not been made in the &ct. Four years 
was the period assigned as the duration of the Act, which was 
afterwards extended by subsequent enactments to the year 
1848, wlieu the Act was repealed; the Insolvent Courts, how¬ 
ever, being at the same re-established. 

Previous to the establishment of those Courts by the Act 
of 1829, an Act of Parliament! passed in the year 1800 was 
the basis of jurisdiction to grant relief to insolvent debtors in 
India. It empowered the Supreme Courts at Fort William 
and Madras and the Recorder’s Court at Bombay to make 
rules and orders, extending to insolvent debtors in India the 
relief intended by an Act of Parliament called the Lords’ Act> 
passed in 1759. It ratified all rules and orders previously 
made by the Supreme Courts for granting such relief, and 
confirmed the acts done under such rules and orders. 

In 1848,J an Act of Parliament was passed to consolidate 
and amend the law relating to insolvent debtors in India. It 
provided that the Courts of 1829 should be continued. Thoir§ 

* 9 Geo. IV. c. 73. 
t 39 & 40 Geo. III. e. 79. 
t II Viet. c. 21. 

♦ § Ibid,, sec. 5. 
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-’— by persons imprisoned within the limits of the Presidency 

Towns upon any process whatever, or who shall reside withih 
the jurisdiction of any of the Supreme Courts and be in 
insolvent circumstances. 

insolvency As regards the Mofussil in general there was no law of 

tion in. C the insolvency and no Courts for the relief of insolvent debtors. 

Mofussil. ip| ie Qjyji Courts could, however, under the operation of 
Section 271* of Act VIII. of 1859, effect some of the purposes 
of insolvency law, subject however to this, that the creditor 
who first attached the property of the debtor was entitled to 
be paid in full while the rest of the creditors were paid rate- 
ably. Such a provision led to a scramble amongst creditors, 

‘ in which an unfortunate debtor or his property stood littje 
chance of quarter or of consideration, while the successful 
creditor himself could not justify his priority on any principle 
of equity or fairness. Some provisions with respect to insol¬ 
vency were to be found in what was called the Civil Code of 
the Punjab, and also in Major Spark’s Code, applicable to 
parts of British Burmah. 

The insolvency law which is at present administered in 
India is as follows. The Court for the relief of insolvent 
debtors at a Presidency Town is held before one of the Judges 
of the High Court in accordance with the Charter of the 
High Court; and the provisions of II & 12 Viet. c. 21, continue 
to be applied therein. The jurisdiction of each extends over 

* The Section was as follows:— 

“ If, after the claim of the person on whose application the property 
was attached has been satisfied in full from the proceeds of the sale, any 
surplus remain, such surplus shall be distributed rateably amongst any\ 
other ‘persons who, prior to the order for such distribution, may have‘ 
taken out execution of decrees against the same defendant, and not 
obtained satisfaction thereof. Provided that when any property is sold 
subject to a mortgage, the mortgagee shall not be entitled to share in 
any surplus arising from such sale.” 
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two classes of persons—those who are imprisoned in the Pre- Lkctom, 

aidency Town and those who reside within the jurisdiction of- 

the old Supreme Court of the Presidency. Each High Court, . 
therefore, succeeded to the powers of the Supreme Court, 
which it displaced. As regards Bengal, however, the 17th 
clause of the Charter of 1862, which gave insolvent jurisdiction 
within or without the Bengal division of the Presidency, was 
replaced by clause 18 of the Charter of 1865, narrowing the 
jurisdiction to the Bengal division only, that is to that por¬ 
tion of it which is ruled by the Lieutenant-Governor of 
Bengal* Apparently that restriction was with a view to 
conferring insolvency jurisdiction on the High Court for tlie 
North-West; but the Charter of 1866 constituting that 
Court is silent on the point. Then with regard to the ' 
Mofussil, Chap. XX. of Act X. of 1877, and afterwards of Act- 
XIV. of 1882, confers insolvency jurisdiction on the District 
Courts generally. There is, therefore, a complete insolvency 
law for India, wherein the Civil Procedure Code applies; but 
it is not to interfere with the administration of the Act of 
Parliament, 11 & 12 Viet. c. 21, by those Courts which are 
empowered so to do. ■ 

With regard to Vice-Admiralty Courts, the Crown was Vice- 
empowered in 1800| to issue a Commission from the High CourtT^ 
Court of Admiralty in England for the trial and adjudication 
of prize causes and all other maritime .questions arising in 
India, and to nominate all or any of the Judges at the respec¬ 
tive Presidency Towns, either alone or jointly with others, to 
be the Commissioners for carrying out the purposes of the 
Commission. In William the Fourth's reign an ActJ was 
. passed which gave an appeal to the High Court of Admiralty 
‘in certain cases. It defined the jurisdiction of the Vice- 

* See In re Tietkins, 1 B. L. R 0. C. J. 84. 

+ 39 & 40 Geo. III. c. 79, s. 25. 

} 2 Will. IV.«. 51. ' 
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Admiralty Court to extend to all cases where a ship or vessel 
or the master thereof should come within the local limits of 
any Vice-Admiralty Court; irrespective of the cause of action 
having arisen out of those limits. 

A separate Vice-Admiralty Court appears to have been 
established in Calcutta in 1822/ The Charters of the High 
Courts in 1862 and 1865 conferred the same civil and mari¬ 
time jurisdiction on tho Vice-Admiralty Court, and the same 
jurisdiction for the trial and adjudication of prize causes and 
other maritime questions arising in India, as was vested in 
Commissioners under tho Act of George* III.” 

In 1869 the High Courts were constituted by Act IV. of 
1869, passed by the Governor-General in Council, Courts of 
Divorce of persons professing the Christian religion. The 
Chief Court of the Punjab alone of the tribunals not estab¬ 
lished by Royal Charter is vested with a similar jurisdiction, 
viz. the power of granting, upon grounds which would entitle 
to a divorce in England, a final decree for dissolution of 
marriage. British Burmah in that respect is nlaced within the 
jurisdiction of the High Court of Bengal; and all other non¬ 
regulation Provinces, and places in the dominions of allied 
Princes and States, are placed in respect of Christian subjects 
of Her Majesty residing therein under the jurisdiction of the 
particular High or Chief Court within whose original criminal 
jurisdiction the petitioner for divorce would have been subject, 
if a European British subject. The District Courts, both in 
regulation and non-regulation Provinces, have also a con¬ 
current divorde jurisdiction with the High or Chief Courts 
to whose appellate jurisdiction they are subject, but it does 
* not extend to the ‘making a final decree for dissolution. 

* 39 & 40 Geo. III. c. 79. 
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As soon as the Legislature was reconstituted under the 
Indian Councils’ Act, and was vested with a complete power 
of legislation over the non-regulation Provinces, it began 
to provide a system of Courts whose powers and jurisdiction 
should he based upon its own enactments. 

The first country which attracted the attention of the Courts of 
Legislature was British Burmah, and by Act I. of 1863 six Burwah. 
grades of Courts were established in addition to Recorders’ 
and Small Cause Courts thereafter to be established; the 
Chief Commissioner’s being the highest. The Act maintained 
all the existing classes of Courts in British Burmah, defined 
the jurisdiction to be exercised by each grade of those Courts, 
and laid down rules for the admission of'regular as well as 
special and second appeals. It extended to British Burmah 
generally the Code of Civil Procedure which had already 
been in force under an order of the Supreme Government in 
the entire territory except the Province of Pegu. It also 
extended to Pegu the Limitation Act XIV. of 1859. 
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Then came Act XXI. of 1863, which was passed apparently 
with the object of reviving on new soil the old Recorders’ Courts 
which had once flourished in Calcutta, Madras, and Bombay. 
Under it there was established at Rangoon and Moultnein a 
Court presided over by a barrister or advocate of five years’ 
standing appointed by the Governer-Gencral in Council, with 
full powers of civil and criminal jurisdiction. An appeal 
lay to Her Majesty in Council from the Recorder in all cases 
of the value of 11s. 10,000 or upwards, and to the High 
Court of Bengal in all cases between the value of 3000 and 
and 10,000 rupees. The Recorder moreover was vested with 
all the powers of a Court of Session as defined in the Code 
of Criminal Procedure within certain territorial limits, except 
that he had no power to try, but only to commit to the Bengal 
High Court, any European British subject charged with an 
offence punishable with death. 

Act VII. of 1872 repealed both these Acts and for five 
years regulated the Courts in British Burmah. The Chief 
Commissioner had found that his executive duties prevented 
him from properly discharging the judicial business thrown 
upon him. The principal object of the new Act was to 
relieve him of that burden. A Judicial Commissioner was 
constituted thereby to be the head of the Judicial system 
of the Province, and to have most of the powers of a 
High Court. The Reoordership of Moulmein was dis¬ 
continued. 

Finally Act XVII. of 1875 repealed Act VII. of 1872, and 
now regulates the Courts of British Burmah. Six grades of 
Civil Courts were* established, the two Courts being held by 
extra Assistant Commissioners. Then came the Court Of 
the Deputy Commissioner, of the Judge of the town of 
Moulmein, of the Commissioner, and highest of all, of the 
Judicial Commissioner. The Judge of the two lowest 
Courts may be invested by the Chief Commissioner with the 
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powers of Small Cause Courts. The Court of the Recorder Lbc-tubs 

_ i JwJLc 

of Rangoon was continued; who holds his Court ordinarily in- 

Rangoon; but may bo directed by the Chief Commissioner to 
hold it at Moulmein, Akyab, or Bassein. He has a jurisdic¬ 
tion similar to that conferred upon him originally by Act 
XXI. of 1863. It includes divorce, insolvency and admiralty 
jurisdiction. A special Court is continued by this Act 
ordinarily composed of the Judicial Commissioner and the 
Recorder sitting together; but the Chief Commissioner may 
appoint a Commissioner as an Additional Judge. The Court 
has power to receive appeals from the Judicial Commissioners 
and the Judge of the town of Moulmein in certain civil suits 
and proceedings, and to determine cases referred to it by 
either the Recorder or the Judicial Commissioner. Either 
of them may refer a point of law on which they differ to the 
High Court at Calcutta. 

Then, with regard to the non-regulation Provinces of Non-regu- 
’ b f . lation ter- 

Oudh, the Central Provinces, the Punjab, and other territo- litoriea. 
ties, no attempt had been made to provide distinct and 
matured systems of judicial administration, such as had been 
conferred on the three Presidencies. The systems which 
existed had been hurriedly framed as the territories to which 
they related were from time to time annexed. The legisla¬ 
tion relating to these and other matters was to be found in 
numerous rules and orders which Required the force of law 
under Section 25 of the Indian Councils’ Act. The Legisla¬ 
ture accordingly proceeded to establish Courts and define 
•judicial authority in those Provinces by its own enactments. 

In the Central Provinces there are eight grades of Courts Centpd 
established by Act XIV. of 1865, in addition to Courts of 
Small Causes and to any other Courts thereafter to be estab¬ 
lished. The highest Court is that of the Judicial Commis¬ 
sioner, who exercises appellate jurisdiction in cases determined 
by the Deputy Commissioner and the Commissioner of. 
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Division. He possesses the chief judicial authority in the 
country. The lowest Court is that of the tehsildar of the 
second class, with jurisdiction in suits of every description up 
to Rs. 100 in value; next to him the tehsildar of the first 
class, with jurisdiction up to Rs. 300; next to him the 
Assistant Commissioners of the third class, the second class 
and the first class, with jurisdiction up to Rs. 500, Rs. 1000, 
and Rs. 5000 respectively; sixthly, the Deputy Commissioner, 
whose original jurisdiction is not limited to any pecuniary 
amount, and who has power to hear appeals from decisions and 
orders of Courts of the first four grades; and seventhly, the 
Commissioner who exercises appellate jurisdiction over his 
assistants and deputies, being in turn subject to the appellate 
jurisdiction of the Assistant Commissioner. 

In the Jhansi Division of the North-Western Provinces 
there are seven grades of Courts established by Act XVIII. 
of 1807, similar to those established in the Central Provinces; 
except that there are no Assistant Commissioners of the, third 
class, and the High Court of the North-West Provinces 
renders the presence of a Judicial Commissioner unnecessary. 

By Act XIX. of 1805 seven similar grades of Courts were- 
established in the Punjab, viz. a Court of the tehsildar. of 
three Assistant Commissioners with ordinary special and full 
powers, a Deputy Commissioner, a Commissioner, and a Judi¬ 
cial Commissioner. And by Act IV. of 1806, in lieu of the 
Court of the Judicial Commissioner, there was constituted the 
Chief Court of the Punjab (which is a High Court within the 
meaning of the Civil Procedure Code), consisting of two or 
. more Judges appointed by the Governor-General in Council. 
Act XVIL of 1877 now regulates all these Courts, which 
consist of eight grades, there being now two tehsildars, one 
with ordinary and the other with special powers. 

In Oudh grades of Courts were established by Act XIV. of 
1SG5, similar to those provided for the Central Provinces. 
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That Act, however, was framed chiefly with reference to the 

Central Provinces; it was found incomplete as regards Oudh, -— 

and inconvenient, having regard to some subsequent legisla¬ 
tion in reference to that territory. Accordingly, in 1871, the 
Oudh Civil Courts’ Act* was passed, which applies to all Civil 
Courts in Oudh. It constitutes five grades of Courts, viz. 
those of (1) the Tehsildar; (2) the Assistant or Extra-Assistant 
Commissioner; (3) the Deputy CommissioneV or the Civil 
Judge of Lucknow; (4) the Commissioner; (5) the Judicial 
Commissioner. Later on, Act XIII. of 1879 repealed this 
enactment, and provided that there should be four grades 
of Civil Courts in Oudh, viz.: —(1) the Munsif; (2) the 
Subordinate Judge ; (3) the District Judge; (4) the Judicial 
Commissioner. They are all appointed, and the limits of 
their jurisdiction fixed, by the Local Government, the 
previous sanction of the Governor-General in Council being 
necessary in the case of the Judicial Commissioner. The 
general control over all the Courts in any district is vested in 
the District Judge, subject to the general control of the 
Judicial Commissioner. The Court of the District Judge is 
the principal Civil Court of original jurisdiction in his 
district. Ho entertains appeals from the Courts of the 
first two grades, and his own decisions may be appealed to 
the Judicial ^Commissioner. 

Courts were also established in Sind by Act XII. of 1866 Sind, ^ 
(Bombay Code), at Aden by Act II. of 1864, and in CoOrg c<x>rg. 
by Regulation II. of 1881, which was passed by the 
Governor-General in pursuance of the legislative power 
conferred on him by 33 Viet. c. 3. 

The systems thus established in the non-regulation Pro- Appellate 
vinces differ chiefly with regard to the procedure adopted in mUMMe”* 
the matter of appeal. In some cases a second appeal on the Court ®' 
merits was given, which was in some Provinces final, in others 

* Act XXXII. of 1871. 
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liable to a further special appeal. Iu other cases no right of 
second appeal was given, but an extraordinary power of revi¬ 
sion was vested in .the Appellate Courts. The principle 
which eventually found most favour with the Legislature, to 
judge from the discussion upon the Oudh Bill * was to grant 
a second appeal on the merits when the Court of first appeal 
differed from the Court of first instatice. In the case of Oudh 
the further provision was made in 1871 that such second 
appeal should in all cases lie to the highest Court of appeal 
in the Province. 

Next with regard to Courts subordinate to those estab¬ 
lished by Royal Charters granted in pursuance of the Act of 
1861, Act XIV. of 1809 was passed in reference to the Pre¬ 
sidency of Bombay The law which regulated the constitu¬ 
tion of the Civil* Courts in that Presidency was considered to 
be in an unsatisfactory state. Itf was contained in unrepealed 
fragments of regulations passed in the years 1827,1830,1831, 
1833, and 1834, which enacted such modifications of the 
original system as experience suggested ; and thus although 
the law when ascertained was simple enough, it came to be 
stated in so complicated a way that there were' few persons 
by whom it was thoroughly understood. The new Act 
(amended by Act IX. of 1880) reproduced the essential pro¬ 
visions of those Regulations, and effected several amend¬ 
ments and alterations. 

It appears that the law} relating to Principal Sudder 
Ameens and Moonsiffs in Bengal had been previously con¬ 
solidated. The object of the Bombay Act was to effect a 
similar work of consolidation. In lieu of three grades of 
Subordinate Civil 1 Judges, Principal Sudder Ameens, Sudder 
Ameens and Moonsiffs, two grades of Subordinate Judges 

* Legislative Proceedings, India, Vol. X., 1871, p. 595. 
t Ibid , Vol. VIIL,p. 11. 
t Act XVI. of 1808. 
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were established, viz., of the first class with jurisdiction up 

to Rs. 10,000, and second class with jurisdiction up to —- 

Rs. 5000. The District Judge was .enabled to hold his 
Court at any town in his district. The Subordinate Judges 
were empowered to hold their Courts in more places than * 
one within the looal limits of their jurisdiction. 

The Act extends to the territories under the Governor of 

Bombay in Council other than Sind in which the Code 

of Civil Procedure was on the day of the passing of the Act 

fn force; and may be extended by the local Government, 

which is empowered to fix the limits of districts and to 

appoint District Judges. The local Government may also 

• 

with the sanction of the Governor-General in Council 
appoint in any district a joint Judge with the powers of a 
District Judge and-a jurisdiction concurrent with his; also 
Assistant Judges, to whom the District Judge may refer origi¬ 
nal suits up to Rs. 10,000 in amount, but not appeals; also 
the Subordinate Judges before mentioned of two classes. 

Thus, as regards the Bombay Presidency, the Punjab, the 
Central Provinces, British Burmah, and other non-regula¬ 
tion territories, the entire law by which the system of 
judicial administration was regulated was set forth in the 
several Courts’ Acts relating to those territories; but down 
to 1871, in order to ascertain in Bengal, and down to 1873, 
in order to ascertain in Madras, the exact constitution and 
jurisdiction of the Civil Courts, it was necessary, as I have 
previously shown, to institute a laborious search through the 
regulations. 

In 1871 it was found expedient to consolidate and amend Civil 

* Cowt® in 

the law relating to the District and Subordinate Civil Courts Bengal, 
in the Lower and North-Western Provinces of the Presidency 
of Bengal. Accordingly Act VI. of that year was passed by 
the Governor-General in Council, called the Bengal Civil 
Courts’ Act, 1871. The Judges of those Courts exercise 
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jurisdiction at the present time under the provisions of that 
Act. It gives to the local Government power to fix from 
time to time the number of District Judges and of the 
Subordinate Judges and Moonsiffs in each district; and on 
the recommendation of the High Court, subject to the 
sanction of the Governor-General in Council, to appoint 
Additional Judges. 

It gives to .the District Judge, subject to the superin¬ 
tendence of the High Court, the general control over all the 
Courts in his district. The local Government is vested with 
power to fix the local limits of the jurisdiction of auy Civil 
Court under the Act. The Judge or Subordinate Judge has 
cognizance over all original suits subject to the provisions of 
the Civil Procedure Code; but the Moonsiff’s jurisdiction is 
limited to suits not exceeding Rs. 1000. The District Judge 
has an appellate jurisdiction in reference to the decrees apd 
orders of Subordinate Judges and Moonsiffs except where the 
amount or value of the subject-matter in dispute exceeds 
Rs. 5000, in which case the appeal lies to the High Court. 
The High Court also entertains appeals from decrees and 
orders of District and Additional Judges. The District 
Judge has power to refer to any Subordinate Judge under 
his control and subsequently to withdraw from him any 
appeals pending from the decisions of Moonsiffs. 

The local Government has power to suspend or remove 
for misconduct any District, Additional or Subordinate Judge 
or Moonsiff. 

E The powers of the High Court, in regard to these judicial 
officers, are (1) that in case of urgent necessity it may 
suspend a Subordinate Judge and forthwith report to the 
local Government the ciroumstances of the suspension, the . 
final order in the matter resting with the local Government; 
(2) it may appoint a Commission for enquiring into the 
alleged misconduct of any Moonsiff, and according to the 
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result of such enquiry, may suspend him or reduce him to a 

lower grade; (3) it may suspend him pending the result of the- 

enquiry, or it may proceed to punishment without appointing 
any Commission. 

A District Judge also may, in case of urgent necessity, 
suspend a Moonsiff and report the circumstance to the High Judge. 
Court, with whom the power of makiug a final order rests. 

The Judge of every Court has the power of appointing its 
ministerial officers, the approval of the District Judge being 
necessary with regard to any appointments in the lower 
Courts. Their removal or suspension for misconduct or 
neglect is subject to the ultimate general control of the local 
Government. 

In reference to Madras, Act III. of 1873 contains provisions Madras, 
for the Courts of the districts of that Presidency similar to 
those which are contained in Act VI. of 1871; except that 
the Moonsiff has jurisdiction up to Rs. 2o00. The Act extends 
to the whole Presidency, exclusive of those tracts which are 
subject to the agents for Ganjam and Vizagapatam. 

Such is a short sketch of the existing judicial institutions General 
of India. They are nearly all of them of recent origin, dating tions. 
their establishment from enactments and Charters which 
have all been passed since 1861. Acts of the Legislative 
Council, apart from the old regulations, have become the 
foundation of all the Courts in India, except those expressly 
constituted by Royal Charter. The whole of them might 
probably be consolidated into one Civil Courts’ Code, estab¬ 
lishing throughout the country in every province a gradation 
of Courts similar in title and jurisdiction. At the present 
time, however, there is a wide difference between the regu¬ 
lation and the non-regulation Provinces in respect of this, 
that in the latter the officers who hold the different Courts 
which I have described have executive as well as judicial 
functions. They divide amongst them almost the whole 
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executive work of their respective provinces. The Judges of 
the Chief Court in the Punjab and those of the Small Cause 
Courts are the only Judges in that province who perform ex¬ 
clusively judicial functions. The same plan is observed in 
Oudh and the (jentral Provinces, and waS till very recently 
in British Burmah. In the two first there is a Court of a 
Judicial Commissioner instead of a Chief Court. In the latter 
there was a Chief Commissioner, who was also head of the 
Executive, but under the Act VII. of 1872 a Judicial Commis¬ 
sioner was first appointed, whose functions are purely judicial. 

The mode in which these Courts are* placed in regular 
degrees^of subordination is exhibited by the general law of 
appeals, which so far as the chief appellate authority is con¬ 
cerned, depend upon the High Courts’ Charters and the Civil 
Procedure Code. An appeal to the High Court must be 
determined by a Bench of two or more Judges. If they (i.e., 
the two) differ, the opinion of the senior Judge prevails, and 
another appeal is given to a Bench of three Judges. The 
Appellate Court can remand the case for further trial, or it 
can itself take further evidence. 

The actual course of appeal differs in the different pro¬ 
vinces. There are in Bengal, Madras, and the North- 
Western Provinces four kinds of Judges—Munsiffs, Subor¬ 
dinate Judges, District Judges, and High Court Judges; 
Sudder Ameens and Principal Sudder Ameens having boon 
abolished, Munsiffs may try cases up to Rs. 1000 (in Madras 
up to Rs. 2500), and an appeal lies from their decision to the 
District Judge.. 

From the decisions of Subordinate Judges the appeal lies 
to the District Judge if the value of the case does not exceed 
Rs. 5000, and in all other cases direct to the High- Court. 
The original jurisdiction, on the other hand, of the District 

* Mr. Fitz-James Stephen’s Minute on the Administration of Justice 
ill India. 
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Judges is unlimited in amount, including an important L*ctjj** 

miscellaneous civil jurisdiction, as for instance, under the- 

Succession Act, the Divorce Act, and the like. The appeal 
from their decisions lies to the High Court. 

In Bombay, Munsiffs, as well as Ameens, are abolished, and 
there are five kinds of Judges, viz., Subordinate Judges of 
two classes; (1) those who may try cases up to Rs. 5000; 

(2) those who may try cases beyond that amount; above 
them District Judges^ with their Assistant Judges under 
them, and their Joint Judges, with concurrent jurisdiction; 
and finally High Court Judges. 

District Judges are the principal Courts of original civil 
jurisdiction in the district, and are also Courts of Appeal from 
all decrees and orders passed by subordinate Courts, except 
from decrees above Rs, 5000, in which case the appeal lies to 
the High Court. There are also Joint Judges and Judges 
having concurrent jurisdiction with District Judges, but 
doing such civil business only as they receive from, the 
District Judge or the High Courts. 

Assistant Judges are subordinate to the District Judges, 
and may try any cases referred to them by the District Judges 
not exceeding Rs. 10,000, and not being in the nature of 
appeals. An appeal lies from such Assistant, as from a 
subordinate first clrilss, to the District Judge in cases under 
Rs. 5000, and in cases exceeding that amount to the High 
Court. 

Besides the judicial organization which. I have just de- Small 

Oauso 

scribed, the Courts of the country include a variety of Coarts, 
tribunals established for the purpose of adjudicating upon 
small causes in a less expensive and more expeditious manner 
than is possible in those which have been described in this 
and in the last lecture. A sketch of these will conclude the 

4 

account of the existing Civil Courts of British India. 

The Courts of Small Causes in the Presidency Towns, as 
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Lectors they now exist, wcro originally established under Act IX. of 

—- 1850. They are the successors of the old Courts of Requests, 

. which were established -at Calcutta, Madras, and Bombay in 
1753, by the Charter of George II.; the limit of their juris¬ 
diction being originally five pagodas, subsequently, in 1797,* 
extended to Rs. 80. Two years later, an Actf of Parlia¬ 
ment was passed to enable the Governors of those Settlements 
to extend the jurisdiction of those Courts to Rs. 400 sicca, to 
alter and reform the constitution and practice of the Courts, 
and to frame new rules and orders. By proclamation, in 
pursuance of this Act, Commissioners were appointed for the 
recovery of small debts in Bengal; and the jurisdiction of the 
Court was extended in 1819 to Rs. 400 sicca. The Courts of 
Requests at all the Presidencies were,* by the Charter of 
Justice and by the proclamations, placed under *the control 
of the Supreme Court, in the same manner that inferior 
Courts in England are placed under the control of the Court 
of Queen's Bench, and they continued to exist till 1850. 

Act IX. of In that year an Act was passed repealing the provisions of 
1850 ‘ George II.’s Charter, and all Acts made concerning the con¬ 
stitution or practice of the Courts of Requests. Courts of 
Small Causes were established as Courts of Record, with 
jurisdiction conterminous with that of the abolished Courts; 
the Judges were to be appointed by the ’Governor in' Council, 
and to have cognizance over all suits when the debt or 
damage claimed or the value of the property in dispute was 
not more than Rs. 500, whether on balance of account or 
otherwise. It was provided that any Judge or Judges of the 
Supremo Court who” should consent to aid in the execution 
of the Act, might exercise all the powers of a Judge appointed 

under it,‘and might try suits as if he wero a Small Cause 

• 

Court Judge. All suits brought in the Small Cause Court 

* 37 Geo. III. c. 442, b. 30. 
t 39 & 40 Geo. III. s. 17. 
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were directed to be beard and determined in a summary way, 

and every defence which would be deemed* good in the — : - 

Supreme Court, sitting as a Court of Equity, was declared to 
be a bar to any legal demand in the Court of bimall Causes. 

In 1864 an Act* was passed extending the jurisdiction of Act 

* ° ^ 2lXl,*VL of 

these Courts to the recovery Of any debt," damage, or demand, igei. 
exceeding the sum of Rs. 500, but not exceeding the sum of * 

Rs. 1000, provided that the cause of action should have 
arisen, or the defendant, at the time of bringing the 
action, should dwell or carry on business, or personally work 
for gain, within the local limits of the jurisdiction of the 
Court. Moreover, by consent of parties the Cpurt had 
jurisdiction in cases exceeding in value the sum of Rs. 1000. 

In cases exceeding Rs. 500 in value, the judges were directed 
to reserve doubtful questions of law or equity for the opinion 
of the High Court, and to give judgment contingent upon 
that opinion. 

Act XY. of 1882 repealed all prior enactments, and at Act XV. 

* A qJ 1882 

present constitutes the Small Causo Courts of the Presidency 
Towns. The law administered and the local limits of the juris-. 
diction correspond to the High Court in its ordinary original 
civil jurisdiction. With numerous exceptions specified in the 
Act they may try all civil suits when the amount or value of 
the subject-matter does not exceed Rs. 2000; the leave of 
the Court, however, being necessary in certain circumstances. 

The exceptions include, amongst others, cases concerning the 
revenue, acts ordered or done by the Executive or by officers, 
and immoveable property. They also include various suits 
belonging to equity, admiralty, and divorce jurisdiction. 

The Courts are subject to the superintendence of the High 
Courts. 

With regard to the Slofussil, Small Cause Courts were Mofu«3 


* Act XXVL of 1864. 
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Lecture established* in 1860 ; and in 1865 the law relating tof them 

Ail* % 

-was consolidated and amended. Suits to the value of Bs. 500, 

Small 

Cause or > if the local Government so direct, to the value of 

Courts. R s . 1000, are, generally speaking, cognizable by those Courts. 
There are, however, four express exceptions. They cannot 
entertain suits (1) on a balance of partnership accounts, unless 
the balance shall have been struck by the parties or their 
agents; (2) for a •share or part of a share under an intestacy, 
or for legacy or part of a legacy under a will; (8) for the 
recovery of damages on account of an alleged personal injury, 
unless actual pecuniary damage shall have resulted from the 
injury; (4) for any claim for the rent of land, or other claim 
for which a suit may be brought before a revenue officer, 
unless, as regards arrears of rent for which such suits may be 
brought, the judge of the Court of Small Causes shall have 
been expressly invested by the local Government with juris¬ 
diction over claims to such arrears. 

The constitution of the Courts, with the establishment of 
officers, depends upon the local Government, the previous 
sanction of the Governor-General in Council being necessary. 
The territorial limits of each Court are fixed, and from time 


to time may be altered by the local Government. They may 

at any time be abolished by the local Government. In order 

that the Small Cause Courts may have jurisdiction to try a 

suit, the defendant must, at the time of its commencement, 

* 

dwell, or personally t work for gain, or carry on business within 
the local limits of the jurisdiction, unless the cause of action 


has arisen within those limits, in which case it is only neces¬ 


sary that the defendant shall, by his servant or agent, carry 
on business, or work for gain within them. 


Power is given to reserve questions for the opinion of the 


High Court, and to give judgment contingent thereon. The 


* Act XLIL of 1860. 
t Act XI. of 1866. 
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dictions. 


High Court is vested with power to make and issue general 

rules for regulating the practice, proceedings, and forms of-*- 

such Courts. 

The jurisdiction of Magistrates, in regard to debts or other 
claims of a civil nature, and the jurisdiction of village Moon- older juris- 
siffs and of village or district punchayets under the Madras 
Code, and of Military Courts of Requests, of Cantonment 
Joint Magistrates, and of officers appointed to try small suits 
in Madras and Bombay, and of military punchayets in Madras, 
continues, notwithstanding the establishment of a Small Cause 
Court having a similar jurisdiction. 
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lecwbh* Qyorgc III* to Justices of the Peace in the Mofussil, and 

AIXt 

- exercised by them on European British subjects. It was 

proposed! that that jurisdiction should extend to cases' 
usually disposed of before Magistrates upon summons. 

The second alteration proposed was to enable Sessions 
Judges to dispose of all cases against European British sub¬ 
jects, unless they insisted upon their right to be tried by the 
High Courts. 

The third was with regard to trial by juries. Instead of 
convicting a man if found guilty by a larger majority of a 
jury, and trying him again if found guilty by a smaller 
majority, tjie concurrence of the Judge was proposed to be 
the condition of the tiiumph of the majority. It was pro¬ 
posed therefore, that, if not less than two-thirds of a jury 
convicted, and the Judge agreed with them, the accused was 
to be convicted; if there was not such a majority, or if the 
Judge did not agree with them, the accused would be 
acquitted. 

Sugges- While the Bill was pending before the Council the Govrni- 

tionsofthe , , . 

Local ment of Bengal suggested that, instead of the Justices of thfe 
Govern- p eace ( w h 0 are generally Mofussil Magistrates) being limited 
in their penal powers over European British subjects to two 
months’ imprisonment, as was the case under the Statute of 
George III., those powers should be considerably extended, 
and that European British subjects should be rendered 
amenable in a great degree to the ordinary Criminal Courts 
of the country. This suggestion was concurred in by other 
Local Governments, and the Select Committee appointed to 
consider the Bill reported— 

(1.) That a full power Magistrate, being a .Justice of the 
Peace, and being, in the case of Mofussil Magistrates, a 
European British subject, should be empowered to try Euro- 


ment. 


Report of 
the Com¬ 
mittee. 


* 53 Geo. III. c. 155. 

t See Legislative Proceedings (Indian Council), (1870), Yol. IX., p. 481. 
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pean British subjects for Such offences as could be adequately 

punished by three months 1 imprisonment and a fine of 
Rs. 1000. 

(2.) That a Sessions Judge, being a European British 
subject, should bo empowered to pass a sentence on British 
subjects of one year, or fine; and that, if the European 
British subject pleads guilty, or accepts the Sessions Judge's 
jurisdiction, the Court may pass any sentence which is pro¬ 
vided by law for the offence in question. 

(3.) That a European British subject, convicted by a 
Justice of the Peace or Magistrate, should have a right of 
appeal, either to the Court of Session, or High Court, at his 
option. 

(4.) That in every case in which a European is in custody, 
he may apply to a High Court for a writ of habeas corpus, 
and the High Court shall thereupon examine the legality of 
his confinement, and pass such order as it thinks fit. 

This report shewed the general tendency of the new legis¬ 
lation, and challenged discussion upon the subject of the 
exclusive privileges of Europeans in criminal matters. It was 
important that that subject should be settled, and the extent 
of the privileges, which certainly rest upon a reasonable and 
fair foundation, ascertained. The further question relating to 
the extent to which uniform procedure in Presidency Town 
and Mofussil can be secured was left untouched. 

The system by which the exemption »of Europeans from 
liability to the criminal jurisdiction of the Mofpssil Courts 
was secured was considered to work a great and real political 
injury. It ensured to English wroug-doers practical immu¬ 
nity from 1 punishment; the inconvenience*and expense and 
* difficulties attending their trial serving to render conviction 
uncertain and improbable. Two extreme opinions seemed 
to prevail upon this subject: one that to maintain any dis¬ 
tinction at all between European and Native in respect of 


Lsctubs 

XIL 


Criminal 
liability of 
Europeans. 
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criminal offences was a great injustice, and contrary to the 
principles on which the British Government ought to rule; 
the other that Englishmen were entitled to trial hy an 
English Jury, before an English Judge, in all cases of a degree 
above the class of potty offences with which a Justice of the 
Peace could deal in a summary manner. Mr. Fitz-James 
Stephen’s views upon the matter were expressed in the fol¬ 
lowing terms :-r- 

“ *In countries situated as most European countries are, it 
is no doubt desirable that there should be no personal law; 
but in India it is otherwise. Personal, as opposed to terri¬ 
torial laws, prevail here on all sorts of subjects, and their 
maintenance is claimed with the utmost pertinacity by those 
who are subject to them. The Mahoraedan has his personal 
law. The Hindu has his personal law. Women, also, who 
according to the custom of the country ought not to appear 
in Court, are excused from appearing in Court. Natives of 
rank and influence enjoy, in many cases, privileges which 
stand on precisely the same principle; and are English people 
to be told that, whilst it is their duty to respect all those laws 
scrupulously, they are to claim nothing for themselves 1 that, 
whilst English Courts are to respect, and even to enforce 
a variety of laws which are thoroughly repugnant to all the 
strongest convictions of Englishmen, Englishmen who settle 
in this country are to surrender privileges to which, rightly 
or otherwise, they attach the highest possible importance ? I 
can see no ground or reason for such a contention. I th»k 
there is no country in the world, and no race of men in the 
world, from whom a claim for absolute identity of law for all 
persons of all races and all habits comes with so fyad a grace 
as from the natives of this country, filled as it is with every 
distinction which race, caste, land religion can create, and 


* Legislative Proceedings of the Council of India, Vol. XI., p. 398. 



THE INFERIOR CRIMINAL COURTS. 


191 


passionately tenacious as ar6 its inhabitants of such distinc- I*otcb* 

. • XIL 

tions. * - 


Act X. of 1872 was a complete body of law upon three dia- ^ ex¬ 
tinct subjects, viz., the constitution of the .Criminal Courts, established 
the conduct of criminal proceedings, and the exercise of a 
preventive jurisdiction for the purpose of securing the peace. 

It is only with the first of these subjects that we have 
to do. In that respect the Code proceeded upon the same 
principle as the Bengal Sessions Judges’ Act of 1871. It 
repealed a number of Acts and regulations which, in an 
obscure and fragmentary manner, established Criminal Courts, 
and placed the constitution and powers of those Courts in 
a clear and distinct shape. The chief Criminal Courts 
throughout the country have already been described. They 
includo the High Courts, the Chief Court of the Punjab, the 
Court of the Recorder of Rangoon, and those highest Judicial 
Commissioueis’ Courts which, iu the non-iegulation Provinces, 
exercise a power of criminal revision, or appeal in the last 
resort. The Code enacted that besides these tribunals, there 
should be four grades of Criminal Courts in British India, 
being those mentioned below, exclusive of those of the 
Presidency Magistrates. 

The Code was amended by several Acts {viz., XI. of 1874, 

X. of 1875, and IV. of 1877), and eventually a new Code 
(Act X. of 1882) was passed to consolidate and amend the 
law relating to criminal procedure. The new Code applies to 
the, whole of India, while Act X. of 1872 excluded from its 
operation High Courts in their original criminal jurisdiction 
and the Courts of Police Magistrates in ttye Presidency Towns. 

The new Code repealed, wholly or partially, a number of Acts, 
including Act X. of 1875, which regulated the criminal pro¬ 
cedure of the High Courts, and Act IV. of 1877, which 
regulated that of the Presidency Magistrates. 

Act X. of 1882 enacted that besides High Courts, and Courts Act x. of 

1882. 
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Lfcture established under any other law than the Code, there should 

-be five classes of Criminal Courts in British India, viz .;— 

(1.) Courts of Session. 

(2.) Courts of Presidency Magistrates. 

(3.) Courts of Magistrates of the first class. 

(4.) Courts of Magistrates of the second class. 

(5.) Courts of Magistrates of the third class. 

Distinction AH criminal trials in British India must ‘ bo held before 
one or other of these Courts. The main distinctly between 
them is that a Presidency Magistrate and a Magistrate of the 
first class may sentence up to the term of two years, or _ 
impose a fine up to Rs. 1000; a Magistrate of the second 
class may imprison up to six months, or impose a fine up to 
Rs.' 200; both of them may include in the imprisonment 
solitary confinement, and may, if in the case of a Magistrate 
of the second class he is specially authorized by the local 
Government, order a whipping. A Magistrate of the third 
class may imprison for one month, or impose a fine up to 
Rs: 50, but he may not include in the imprisonment solitary • 
confinement, nor order a whipping. 

Any Magistrate may pass any-lawful sentence combining 
any oi the sentences which he is authorized by law to pass ; 
that is to say he may award imprisonment in default of 
payment of a fine, in addition to the full term of imprison¬ 
ment which he is competent'to award. 

Besides these three classes of Magistrates, the local 
Government must appoint in every district, outside tlje 
Presidency Towns, one of their number of the first class who 
shall be called the.District Magistrate, and shall exercise 
throughout it all the powers of a Magistrate. In the non¬ 
regulation Provinces the local Government may invest the 
Deputy Commissioner or other chief executive officer oT the 
district “ with power to try as a Magistrate all offences not 
punishable with death, and to pass sentence of imprisonment 



THE INFERIOR CRIMINAL COURTS. 


193 


for a term not exceeding seven years, inclnding such solitary I'Sctom 

confinement as is authorized by law, or of fine, or of whipping, -- 

or any combination of these punishments authorized by law; 
but any sentence of upwards of three years* imprisonment 
passed by any such officer shall be subject to the confirma¬ 
tion of the Sessions Judge to whom such Deputy Commis¬ 
sioner is subordinate.” 

% • 

All the Magistrates of the three classes shall be appointed Magiatrate 

by the Lotal Government, and shall be subordinate to the trict. 
Magistrate of the*district, the local limits of whose jurisdic¬ 
tion may be presciibcd by the Local Government. All- 
Magistrates are to be independent of the Sessions .Judge, 
except to the extent and in the manner provided by the 
Code. 

The Local Government may divide districts outside the Of theeub- 
Presidoncy Towns into sub-divisions, and place any Magis¬ 
trate of the first or second class iu charge of a sub-division 
of a district. The Magistrate of the sub-division shall be 
subject to the control of the Magistrate of the district, but he 
in his turn shall control every Magistrate within his sub¬ 
division. 

Special Magistrates may be appointed by the Local 
Government in any local area outside the Presidency Towns, trates. 
The Local Government may direct any two or more Magis¬ 
trates to sit together as a Bench, and may invest such Bench 
with the powers of a Magistrate of the first, second, or 
third class, and direct the Bench so constituted to try such 
cases or such classes of cases only, and within such local 
limits as it thinks fit; and in the abseneb of such direction, 
the Bench shall have the powers of the highest class to which 
any one of its members who is present taking part in the 
proceedings belongs. 

The Presidency Magistrates are appointed for the Pre¬ 
sidency Towns, which for the purpose of the Code are to be 

o 
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deemed districts. One of such Magistrates in each town is 
to bo Chief Magistrate. 

With regard to Courts of Session, every province, excluding 
the Presidency Towns, shall be a sessions division (sea 7), 
or shall consist of sessions divisions; and every division shall 
be a district or consist of districts; the Local Government 
being empowered to alter the number of such divisions and 
districts. There shall be a Court of Sessions and a Sessions 
Judge for every sessions division. The Local Government 
may appoint Additional and Joint Sessions J udges, who shall 
exercise all the powers of the Court, but shall try such cases 
only as the Local Government directs them to try, or as the. 
Sessions Judge of the division makes over to them for trial. 

The Local Government may also appoint Assistant Sessions 
Judgos, who shall exercise all the powers of the Court, 
except the power of hearing appeals and of passing sentences 
of death, or of either transportation, or imprisonment for 
more than'seven years. They can try thosrf cases only which 
the Sessions Judge makes over to them; and any sentence 1 
which they pass of more than three years’ imprisonment, is 
subject to confirmation by the Sessions Judge. 

Any person (sec. 408) convicted or sentenced on a trial 
held by an Assistant Sessions Judge, a District Magistrate, or 
other Magistrate of che first class, may appeal to the Court 
of Sessions. When the sentence is subject to confirmation 
by the Sessions Court, he may, on its being disposed of, 
appeal to the High Court. Anyone cojtvicted by a Sessions 
Judge, or an Additional or Joint Sessions Judge, or by a 
Presidency Magistrate (if in this latter case he is sentenced 
to upwards of six months’ imprisonment or Rs. 200 fine), 
may appeal to the High Court; except in cases where he 
has pleaded guilty, when there is no appeal except as to 
the extent or legality of the sentence. There is no. appeal, 
however, in petty cases, that is, where the Court of Sessions 
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or any Magistrate of the first class sentences to imprison- L! ^ R> 

ment not exceeding one month, or to a fine not exceeding - 

Rs. 50, or to whipping only, nor is there any appeal from 
certain summary convictions. 

The provisions of the Code, unless it is otherwise distinctly P ^re^o f 
expressed, apply to all persons without distinction of race; Courts 
but a separate chapter (c. 33) of it relates to the investigation Europeans, 
and trial of offences committed by European British subjects.* 

One provision in this exclusive chapter is that, in order to 
have any criminal jurisdiction in reference to a European 
British subject, the Judge of a Sessions Court must himself 
be of the same nationality; if an Assistant Sessions Judge he 
must have held the office for at least three years and been 
specially empowered in that behalf by the Local Government. 

Another provision is that for purposes of investigation, the 
judicial officer must hold the double office of Magistrate of 
the first class, unless he is a Presidency Magistrate, and of 
Justice of the Peace, and must also be a European British 
% subject. 

A Magistrate may entertain a complaint, and issue process Powers of 
to compel the appearance of the accused without regard to ^ t0 Mu8i8 ' 
nationality; but if the accused is a European British subject, 
such process must be returnable before a Magistrate com¬ 
petent to enquire into or to try. the case. Such Magistrate, 
unless he is a Presidency Magistrate, shall only have power 
to punish up to three months’ imprisonment, or up to a fine 
of Rs. 1,000, or both. • In cases not adequately punished by 
a sentendf of that character, the Magistrate must commit 

• 

♦yThese include (sec interpretation clause of the Code) (1) all subjects 
of Her Mqjeaty born, naturalized, or domiciled in the United Kingdom 
of Great Britain and Ireland, or in any of the European, American or 
Australian colonies or possessions of Her Majesty, or in the colony of 
New Zealand, or in the colony of the Cape of Good Hope or Natal; (2) 
children and grandchildren of any such persons by legitimate descent. 

0 2 



180 


THE INFERIOR CRIMINAL COURTS. 


Lmturb t} ie accused to the Court of Session, unless the offence com- 

Al 1* | 

-plained of be punishable with death or transportation for life, 

in which case the commitment shall be to the High Court 
In the Presidency Towns the commitment is always to the 
High Court. 

Powers of Sessions Judges or Additional Sessions Judges, and, when 
sions specially empowered by the Local Government, Assistant 
Judge. Sessions Judges/who have held that rank for not less than 
three years, ’may pass on European British subjects any sen¬ 
tence warranted by law not exceeding one years imprison¬ 
ment, or fine, or both. 


If, at any stage of the proceeding, the Sessions Judge 
thinks that such sentence would be inadequate, he shall 
record his opinion to that effect, and transfer the case to the 
High Court. In any case where the Sessions Judge is not a 
European British subject, and the Magistrate thinks fit to 
commit the accused, the latter shall report the case for the 
orders of the highest court of criminal appeal for the province 
in which the sessions division is situated. 


PowerB of A European British subject, convicted by a Magistrate, or 
Courts. Assistant Sessions Judge, may, at his option, appeal to the 
Court of Session or to the High Court; convicted by a Court 
of Session he may appeal to the High Court. The HigFi 
Court is vested with power to order any European who com¬ 
plains of unlawful detention within its jurisdiction to be 
brought before it to abide its further order. 

The Magistrate is bound to ask any accused person, unless 
he has reason to believe that he is a European British subject, 
whether he is so ot not; and if the accused does not claim 
Jbeforo the Magistrate who tries or commits him to be dealt 
with as a European.British subject, he shall be held to have 
waived his privilege. 
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With regard to the Police administration in India, Act V 
of 1861 remains as the basis upou which the general law on 
that subject outside the Presidency Towns rests, modified in 
different localities by special Acts. It lias been applied 
generally throughout the country. 

In Bengal an Act was passed in 1867 which abolished 
Municipal Chokidars and provided that the Police in towns 
should be enrolled under the general Act, the expenses to be 
provided by the town for which they were appointed. 
Another* Act was passed in the next year constituting other 
and smaller townships than those which had previously 
existed. Act VII. of 1869 provided for the establishment 
of general Police Districts, each subject to an Inspector- 
General. 

In the Presidency of Bombay, excluding the town, a local 
Act has been passed called the Bombay District Police Act, 
1867. It provides that the superintendence of the Police 
throughout the Bombay Presidency shall vest in the Governor, 
and that its administration shall vest in Commissioners; and 
in each district in a District Superintendent, subject to the 
control and direction of the Magistrate of the District. The 
duties and powers of the Police are provided for in the Act. 
The village Policet throughout each district is administered 
by the Magistrate thereof. He can delegate that administra¬ 
tion to any Magistrate with full powers having revenue 
charge, and may depute any authority which belongs to him 
to the District Superintendent of Police. He may appoint a 
Police Patel for each village, but must in making the ap¬ 
pointment pay due regard to any hereditary claim to perform 
the duties connected with it. The duties of the Police Patel 
are to act under the orders of the Magistrate, to furnish him 


Lectobh 

XII. 

Police 
adminis¬ 
tration • 
generally. 

As modi¬ 
fied in 
Bengal 


In Bombay 
Presi¬ 
dency. 


* Act VL of 1868 (Bengal), 
t See Act VIII. of 1867 (Bombay). 
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L kot bh with returns and information as to the state of crime and all 
XII. 

-matters connected with the village Police, the health and 

general condition of the community in his village. He must 
execute all orders and warrants issued by the Magistrate, 
and generally assist the Police Officers when called upon so 
to do. He has general authority over the village servants. He 
must dispose of the village establishment so as to afford the 
utmost security againBt robbery, breach of the peace, and acts 
injurious to the public and village community, and must report 
to the Magistrate any instance of misconduct or neglect. 

In Madras The Regulation of Police within the Madras territories is 
dency. provided for by Act XXIV. of 1859, which was amended by 
a local Act, V. of 1865. The superintendence of the Police 
was c vested in the Governor in Council, with power to give 
exclusive authority to others to appoint, supersede, or control 
any police functionary. An Inspector-General of Police with 
such subordinates as the Government may think fit are 
responsible for the administration of the force. Special 
Police officers may be appointed in case of tumult or riot by 
the nearest Magistrate. The duties of Police officers are, to 
use their best endeavours and ability to prevent all crimes, 
offences, and public nuisances; to preserve the peace, to 
apprehend disorderly and suspicious characters, to detect and 
bring offenders to justice, to collect and communicate intelli¬ 
gence respecting the public peace, and promptly to obey and 
execute all orders and warrants lawfully issued to them, 
in the Pre- With regard to the three Presidency Towns, the Police 
Town/ administration was provided for by Acts XIII. of 1856 and 
XLVIH. of 1860, and those Acts, subject to frequent amend- 
Bombay. ments, remain in force as far as the town of Bombay is 
concerned. 

Calcutta. But in Calcutta, Act IV. of 1866 of the Bengal Council has 
repealed them so far as they relate to the town of Calcutta, 
and has provided that the administration of the Police in that 
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town should be vested in an officer styled tho Commissioner Lmtob* 
of Police and appointed by the Lieutenant-Governor, who can- 

also appoint one or more deputies .to perform any of the 

Commissioner’s duties under‘his orders. A special Police 
Force is provided for the town of Calcutta, its strength being 
determined by the Lieutenant-Governor with the sanction of 
the Supreme Government. The Commissioner appoints them, 
and may fine, suspend or dismiss them • He may appoint 
special constables on emergency, with the powers of ordinary 
officers of Police. 

Calcutta is divided into Police Districts by the Lieutenant- 
Governor, and the existing Magistrates of Police are ap¬ 
pointed under this Act. The powers of tho Magistrates, the 
Commissioner, and the Police are carefully defined under 
the Act. 

Ten days before this Act was passed anothei Act, viz., II. of 
1866 (Bengal Council), received the assent of the Governor- 
General. It enabled the Lieutenant-Governor to exclude the 
suburbs of the town of Calcutta fiom the general Police 
District of the Provinces, and to order the constitution of a 
Police Force therein to be under the exclusive direction and 
control of the Commissioner of Police for the town of Cal¬ 
cutta. No special Magistrate of Police is appointed for the 
suburbs, but the powers of the Commissioner therein are 
similar to those which he exercises in Calcutta. 

With regard to the town of Madras, the Polico Acts Madras. 
XIII. of 1856 and XLYIII. of 1860 were repealed by 
the local Act VIII. of 1867. Tho town Police was by 
the new Act incorporated with the general force of the 
Presidency, and the town was declared to be part of the 
general district, the whole being rendered subject to the 
provisions of Act XXIV. of 1859. A Commissioner of 
Police was appointed for Madras, subject to the authority of 
the Inspector-General of the Presidency. Power was given 
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LwiTnaB Government to divide the town into as many Police 

JlvXJL* 

- districts as they should think fit or to appoint Magistrates of 

Police. The town Police is directed to be governed by the 
provisions of the r '0riminal Procedure Code. 

North- In 1869 an Act* was passed by the Governor-General in 

Provinces. Council to provide for the maintenance of the rural Police in 
the North-Western Provinces and to define the law relating 
to village watchmen. Subsequently Act XVI. of 1873 re¬ 
pealed this Act, and provided for a village and road Police, 
omitting village watchmen. The village Police are to be 
appointed by the zemindars, the road Police by the Magistrate 
of the district. Their duties are prescribed by the Act. The 
Magistrate of the district may dismiss the members of either 
forced The Local Government may frame rules for their 
numbers, location, and discipline, and generally for the pur¬ 
poses of the Act. 

JustiofcB of In 1869 the law relating to the appointment of Justices of 
the Peace was consolidated and amended by Act II. of that 
year passed by the Governor-General of India in Council. 
The new Code of Criminal Procedure (X. of 1882), secs. 22 to 
25, now contains the law on the subject. It is provided that 
outside the Presidency Towns the Governor-General of India 
in Council and every Local Government within its provinces 
may appoint such European British subjects as they may 
think fit to be Justices of the Peace within such territories 
as may be notified. For Madras and Bombay the appoint¬ 
ment of Justices of the Peace rests with the Local Govern- 

# 

ment; for Calcutta with the Governor-General in Council. 
For those towns ally persons resident within British 
India, and not being the subjects of any foreign State, who 
may be deemed qualified, are eligible. Outside the Presi¬ 
dency, Towns existing Justices of the Peace arc deemed to be 


* Act III. of 1869. 
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appointed for the whole of India except the towns under the I-kctcrb 

A.UU 

Act. . ' * - 

A Justice of the Peace may be suspended or dismissed by 
the Government which appointed him. 

The law relating to Coroners in the Presidency Towns was Coroners, 
consolidated by Act IV. of 1871. Every Coroner is appointed 
and may be suspended or removed by the Local Government. 

He must enquire into the cause of death whenever auy person 
has died by accident, homicide, suicide, in prison, or suddenly 
by means unknown. On receiving notice of such death he 
must summon a jury, view and examine the body, summon 
witnesses, and finally draw up the inquisition according to 
the finding of the jury or tho opinion of the majority. It is 
no longer the duty of the Coroner to enquire whether any 
person dying by his own act was or was not feln da se, to 
enquire of treasure trove or wrecks, to seize any fugitive’s 
goods, to execute process, or to exercise any Coroner’s juris¬ 
diction not especially conferred by this Act. The Act was 
subsequently amended by Act X. of 1881, and finally by 
the Criminal Procedure Code (X. of 1882). 
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